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e XXVI 


Recovery of Government-Funded Education Expenses 
From Naval Officers Who Request Discharge by 
Reason of Conscientious Objection 


Lieutenant William E. Albrecht, JAGC, USNR* 


In his article, Lieutenant Albrecht examines a naval officer’s 
liability for educational subsidies received in exchange for his 
promise to serve an identified period on active duty following 
course completion when the officer, prior to the termination of 
obligated service, obtains discharge by reason of conscientious 
objection. He suggests that the officer is not liable for pay and 
allowances received while attending school, and that, while 

it is probable the Government can recover the monetary value 
of scholarship benefits, pertinent statutes, regulations, and 
service agreements should be amended to clarify the 
contractual relationship. 


INTRODUCTION 


DURING 1970 aNnD 1971, 124 applications for conscientious- 
objector status [all but six seeking discharge (1-0 status) rather than non- 
combatant (1-A-O) status] were submitted by Navy officers and approved 
or denied by the Chief of Naval Personnel. Sixty-seven of these applications 
(including four requesting 1-A—O status) were submitted by officers who 





*Lieutenant Albrecht is currently serving in the Litigation and Claims Division, 
Office of the Judge Advocate General of the Navy. He received the J.D. degree from 
St. Louis University in 1968. He is admitted to practice before the bars of the States 
of Missouri and Illinois and the Court of Claims. 


1. Discharge from the military service by reason of conscientious objection is not 
required by the U.S. Constitution or Federal statute. The Supreme Court has never 
held that the Constitution requires the exemption of conscientious objectors from 
military service. See Gillette v. United States, 401 U.S. 437, 461 n.23 (1971). But 
see Parisi v. Davidson, 40 U.S.—, f ........ (1972) (Douglas, J.) (concurring 
opinion). The conscientious-objector provisions contained in the Military Selective 
Service Act of 1967, 50 App. U.S.C. § 456(j) (1970), as amended, 50 App. U.S.C.A. 
§ 456(j) (Supp. 1972), apply only to prospective inductees. See United States v. 
Noyd, 18 USCMA 483, 490-91, 40 CMR 195, 202-03 (1969). On 21 August 1962 
Department of Defense (DoD) Directive 1300.6 was issued; it was the first generally 
promulgated regulation authorizing discharge of service members for conscientious 
objection. The directive has been twice superseded, on 10 May 1968 and 20 August 
1971. 
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had received extensive educational subsidies? from the Navy under one of 
three officer-education programs [United States Naval Academy, Naval Re- 
serve Officers’ Training Corps (NROTC) Scholarship, and Navy Enlisted 
Scientific Education Program (NESEP)]. Nearly all of these scholarship- 
student officers submitted their requests for discharge within 2 years after 
termination of their education subsidies. No officer who has obtained a dis- 
charge as a conscientious objector, however, has tendered payment to the 
Government for the value of his educational benefits or any portion thereof. 
Each officer obtaining educational assistance under the programs listed 
above is required to agree in writing to serve for a stated period as a 
naval officer upon completion of his course of study. Failure to complete 
the course of instruction requires enlisted service for a stated period. 
When an officer actually becomes a conscientious objector and submits a 
properly authenticated request for discharge in accordance with his beliefs, 
the Navy must accede to his request. The agreement to serve the stated 
period following course completion is rendered unenforceable, and the 
Navy loses the services of a man it has educated and trained, at much 
expense, for up to 4 years. If the Government is willing to grant or must 
grant requests for conscientious-objector discharge, these officers should be 
required to make appropriate restitution, since their assertion of religious 
beliefs operates to terminate a written agreement and deprive the Govern- 
ment of the consideration for its bargain. This article will examine the ex- 
tent to which restitution can be required under existing law and will suggest 
changes designed to further clarify the legal relationships involved. 


THE GOVERNMENT’S RIGHT TO RESTITUTION UNDER PRESENT Law 


The educational-subsidy programs listed above differ significantly. 
An understanding of their salient characteristics is required in order to 
determine whether participants have a legal obligation of restitution 
when they seek and obtain conscientious-objector discharges. 





2. As used in this article, the term “educational subsidy” includes both direct scholar- 
ship benefits (e.g., tuition, books, and fees) and military pay and allowances (e.g., 
basic pay, midshipman’s pay, ROTC subsistence allowance, and travel allowances). 


3. Each version of DoD Directive 1300.6 has provided that conscientious objection by 
persons who are members of the armed services will be recognized “to the extent 
practicable and equitable.” Para. III.B (1962); para. IV.B (1968); para. IV.A 
(1971). It would seem therefore that the denial of conscientious-objector status 
could be selectively or generally predicated on a compelling military necessity. Short 
of such a claim, however, it has been held that the military services are not vested 
with absolute discretion in granting or denying conscientious-objector status. See, 
e.g., United States ex rel. Brooks v. Clifford, 409 F.2d 700, 706 (4th Cir. 1969). 
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1. United States Naval Academy. Upon appointment to the Naval 
Academy, an individual must agree in writing to accept a commission 
upon graduation and serve as an officer for 5 years.* A midshipman who 
fails to complete the course of instruction at the Academy, or who fails 
to fulfill his written agreement, can be transferred to the Naval or Marine 
Corps Reserve and ordered to active duty in an enlisted grade or rating 
for up to 4 years. The midshipman receives no scholarship monies, as 
such, but he pays no tuition. He is entitled to “midshipman’s pay,” which 
is one half of the base pay of an ensign with less than 2 years’ service.® 


2. Naval Reserve Officers’ Training Corps Scholarship Program. The 
NROTC scholarship student is required to agree in writing to accept a 
commission upon graduation and serve as an officer for at least 4 years.’ The 
agreement renders the student liable to serve up to 4 years’ enlisted active 
duty if he does not complete the 4-year course of instruction, or if he refuses 
to accept a commission.’ The Navy pays for all tuition, books, and fees.® 
The NROTC midshipman is entitled to a $100 per month subsistence al- 
lowance until graduation, except when on active duty.’ During three sum- 
mer training sessions, each of 6 to 7 weeks’ duration, he receives 
midshipman’s pay.” 


3. Navy Enlisted Scientific Education Program. Unlike the Naval 
Academy and NROTC programs, the NESEP is not regulated by a collation 
of statutes. It involves a purely contractual relationship between the Navy 
and the individual applying for the program. Under the NESEP, the Navy 
permits an enlisted man to attend college while retaining his active-duty 
enlisted status. After graduation, he is commissioned an ensign upon suc- 
cessfully completing Officer Candidate School. He agrees to serve a minimum 
of 9 months’ active duty as an officer for each 6 months he attends college. 
If he fails to complete the requirements for appointment to commissioned 
grade, or if he requests disenrollment from the NESEP prior to acceptance 
of a commission, he is obligated to complete his enlistment contract. The 
Navy pays for all tuition, books, and fees.'* The NESEP officer-candidate 





. 10 U.S.C. § 6959(a) (2) (1970). 

. Id. § 6959(b). 

. 37 U.S.C. § 201(c) (1970). 

. 10 U.S.C. § 2107(b) (5) & (6) (1970). 

. Id. § 2107(f). 

. Id. § 2107(c). : 

. 37 U.S.C. § 209(b) (1970), as amended, Pub. L. 92-171 (Nov. 24, 1971), 1971 U.S. 
Cope Conc. & Ap. News 536. 

11. Id. § 209(c) as amended, Pub. L. 92-171 (Nov. 24, 1971), 1971 U.S. Cope Cone. 

& Ap. News 536. 

12. Authority for these expenditures during fiscal year 1972 is contained in the Depart- 

ment of Defense Appropriation Act, 1972, Pub. L. No. 92-204, tit. III (Dec. 18, 

1971), 1971 U.S. Cope. Conc. & Ap. News 812. 
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is an enlisted man on active duty. He is therefore entitled to the full pay 
and allowances’* of his enlisted rate while attending college. 


None of the statutes‘ or agreements’® applicable to the educational 


programs discussed above contains any provision requiring repayment 
of educational subsidies if the individual requests to be relieved of part 
or all of his active-duty obligation.'’ The absence of such a provision, 
however, does not necessarily preclude a right of recovery. Depending upon 
whether the maturation of conscientious-objector beliefs is determined to be 





13. 
14. 


15. 


16. 


aT. 
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37 U.S.C. § 204(a) (1970). 

The following comments pertaining to the repayment of educational benefits fur- 
nished under the NESEP also apply to the Navy Postgraduate Educational Program 
and the Immediate Graduate Education Program. See OPNAVNOTE 1520 of 20 
Apr. 1972 and BUPERSINST 1520.103A of 2 Fep. 1970, respectively. Both of these 
programs authorize the Navy to pay for an officer’s postgraduate education while he 
continues to receive full pay and allowances. 

10 U.S.C. ch. 603 (1970) (U.S. Naval Academy) ; 10 U.S.C. ch. 103 (1970) (Senior 
Reserve Officers’ Training Corps). 

The agreements are printed on standardized forms: Engagement to Serve [NAVPERS 
1110/127 (6-79) (Naval Academy)]; Navy Enlisted Scientific Education Program 
(NESEP) Student Service Agreement [NAVPERS 1510/1 (Rev. 8-69)]; NROTC 
Scholarship Service Agreement [NAVPERS 1110/24 (Rev. 12-70)]. 

Agreements to serve by enlisted and officer personnel are subject to more statutes 

and regulations than ordinary contracts, and they create or extend a military status 
which significantly alters personal rights and obligations. They are, nonetheless, valid 
and binding contracts. In cases challenging the meaning, validity, or enforceability 
of these agreements, the courts have uniformly referred to traditional principles of 
contract law to resolve the issue. See, e.g., In re Grimley, 137 U.S. 147, 150-51 
(1890); Rehart v. Clark, 448 F. 2d 170 (9th Cir. 1971); Matzelle v. Pratt, 332 F. 
Supp. 1010 (E.D. Va. 1971); Colden v. Asmus, 322 F. Supp. 1163 (S.D. Cal. 1971) ; 
Pfile v. Corcoran, 287 F. Supp. 554 (D. Colo. 1968) ; Even v. Clifford, 287 F. Supp. 
334 (S.D. Cal. 1968). 
The reason for the absence of such a provision is at least partly historical. When 
these programs were initiated, conscientious objectors were rare, both in the civilian 
and military communities. Prior to 1962, no member of the military service who be- 
came a conscientious objector was entitled to a discharge for his religious beliefs. 
See note 1 supra. An individual receiving a Navy-supported education was effec- 
tively prevented from reneging on his obligation either before or after graduation. 
Failure to meet contractual obligations before graduation generally required active 
duty as an enlisted man. After graduation there was virtually no honorable means 
available which enabled the young officer to avoid his obligation to serve. On 21 
August 1962, however, DoD Directive 1300.6 was promulgated. It established a 
formal procedure whereby a person who became a conscientious objector while in 
military service could obtain a discharge (or assignment to noncombatant duty, if 
his objection was only to combat duty). Even then, conscientious-objector applica- 
tions by military personnel were scarce, until a combination of the escalation of the 
United States role in Vietnam and the Supreme Court’s construction of -conscien- 
tious-objector standards [see Welsh v. United States, 398 U.S. 333 (1970); United 
States v. Seeger, 380 U.S. 163 (1965)] resulted in a striking increase of requests 
for this type of discharge. 
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a matter beyond the applicant’s control,"* a right of recovery can be founded 
on either of two theories. If the development of these beliefs is considered 
to be involuntary, the theory of recovery is restitution, based on impossibility 
of performance. 

Except where a contract clearly provides otherwise, a party thereto who has ren- 
dered performance for which the other party is excused by impossibility from ren- 
dering the agreed exchange, can get judgment for the value of what he has rendered, 
less the value of what he has received, unless what he has rendered can be and is re- 
turned to him in specie within a reasonable time.1® 

If, on the other hand, it is determined that the development of conscientious- 
objection beliefs is subject to voluntary control, a right to recover can still 
be asserted on a restitution theory, based on breach of contract. 

For the total breach of a contract, the injured party can get judgment for the reason- 
able value of a performance rendered by him, measured as of the time it was rendered, 
less the amount of benefits received as part performance of the contract and retained 
by him, . . . if the performance so rendered was 

(a) a part or all of a performance for which the defendant bargained . . . .2° 
As noted earlier, the educational-subsidy monies furnished by the Navy 

fall into two categories: scholarship benefits and military pay and allow- 
ances.” The scholarship benefits are the quid pro quo of the scholarship 
agreements, whereas pay and allowances are statutory entitlements con- 
ferred solely by virtue of military status. Accordingly, the applicability of 
the principle of restitution will be evaluated separately with respect to each 
category. 


1. Scholarship benefits. It can be argued that DoD Directive 1300.6 pre- 
cludes recovery since it does not make the right to conscientious-objector 





18. This somewhat theological question has not been resolved by the courts. In Ehlert 
v. United States, 402 U.S. 99 (1971), the majority opinion found it unnecessary to 
decide the question (id. at 105), but three dissenting justices stated that, in their 
opinion, a person does not have control over conscientious-objection beliefs. Id. at 
108, 120. 

19. RestaTEMENT OF Contracts § 468(2) (1932); see 17 Am. Jur. 2p Contracts §§ 
399, 424 (1964); 6 A. Corsin, Corsin on Contracts § 1368 (1962); RestateE- 
MENT OF ReEstTITUTION § 108(c) (1937) ; 12 S. WiLListon, WILLISTON ON CONTRACTS 
§ 1454, at 5 (3d ed. W. Jaeger 1970). 

In a claim for restitution a Federal standard should be adopted; a court would 
not be bound by the rules of contract law applicable to any particular state. 
If the obligation to make restitution was challenged, the dispute would be 
litigated in Federal court, either as an original action or as a counterclaim to 
the serviceman’s habeas corpus action challenging the denial of his conscientious- 
objector claim. 28 U.S.C. §§ 1345, 1441(a), 2241 (1970). Furthermore, a Federal 
contract is involved, and there is a need for uniform interpretation. See International 
Ass’n of Machinists v. Central Airlines, Inc., 372 U.S. 682, 693 n.17 (1963) ; Colden 
v. Asmus, 322 F. Supp. 1163, 1164-65 (S.D. Cal. 1971). 

20. RestaTemENT oF Contracts § 347(1) (1932); see 17 Am. Jur. 20 Contracts § 
399 (1964); 6 A. CorBIN, supra note 19, § 1367; 12 S. WiL.tsTon, supra note 19, 
§ 1455; cf. United States v. Averick, 249 F. Supp. 236 (N.D. Ill. 1965). 

21. See note 2 supra. 
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status contingent upon the repayment of money. In addition to college 
scholarship students, thousands of naval personnel, both officer and enlisted, 
attend Navy schools, and some extend their service obligation in order to do 
so. Some of these schools last for more than a year and, like college, impart 
knowledge and skills useful in civilian life. Sending these individuals to Navy 
schools is an expense that is not materially distinguishable from the expense 
of educating the Naval Academy or NROTC midshipman. Would the Navy 
contend that the Government has a claim for the cost of Navy schooling 
against those who become conscientious objectors during or after their 
attendance at these service schools? If this were intended, it can be 
argued that the subject would have been specifically treated by the DoD 
Directive, due to its applicability to such a high percentage of conscientious 
objectors. 

The sounder position is that DoD Directive 1300.6 does not affect 
the Government’s right of restitution, either affirmatively or negatively. 
This directive merely states the requirements to be met and procedures 
to be followed in order to obtain a discharge by reason of conscientious 
objection. It is evident that the directive was intended to affect only one 
legal relationship, to wit: whether an individual should remain in the 
military service. The directive is silent as to, and presumably should not 
affect, other legal rights or obligations vis-a-vis the individual and his 
branch of service. For example, although an individual might be dis- 
charged for his religious beliefs, a claim would still exist against him for 
advance pay, or for the loss or conversion of Government property. 
Similarly, if an individual had received monies in exchange for a promise 
of future performance, and if he failed to render the agreed performance, 
his obligation to repay should survive his discharge from military service. 

It can also be argued that the Naval Academy and NROTC statutes” 
manifest an intent that no right of restitution exists on behalf of the 
Government. Each set of statutes provides that, under certain circumstances, 
failure to meet the requirements of the program gives rise to an obligation 
to serve as an enlisted man. Thus Congress has specifically prescribed, 
and hence limited, the serviceman’s obligation to the Government in 
the event of his failure to perform. Moreover, if the student became liable 
for enlisted service and then became a conscientious objector while on 
enlisted active duty, would he not be entitled to a discharge under the DoD 
Directive without being subject to a monetary claim? It can be further 
argued that, even if the statutory requirement of enlisted service is not 
in derogation of other remedies, the Navy is nevertheless precluded from 
asserting a claim because it failed to require repayment in any of its 
scholarship agreements. The Navy has specifically listed its remedies for 
nonperformance in these agreements, and it is therefore barred from 
asserting additional remedies which it did not reserve. 





22. See note 15 supra. 
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The mere absence of a statutory or contractual provision requiring 
restitution should not, without more, bar recovery. The failure of a 
statute or contract to enumerate remedies for nonperformance would not 
normally preclude resort to established legal and equitable remedies for 
breach of contract or impossibility of performance. Moreover, the tuition, 
books, and fees paid on behalf of the NROTC scholarship student are 
collectively described as “financial assistance” under the enabling statute.” 
This term, standing by itself, is not likely to be construed to mean an 
unconditional grant. 

A further obstacle in asserting a claim against the Naval Academy 
midshipman or graduate for the value of his education is the historical 
fact that the Navy has never attempted to make a midshipman pay for 
his education under any circumstances. The serviceman can claim that 
he came to the Naval Academy with a good-faith intention to serve, but 
with the tacit understanding, based on past history and the nature of 
appointments to the Academy, that, if through no fault of his own he 
became unable to serve, no claim for money would be asserted against him. 
While it is true that historically no claim has been asserted for the value 
of a Naval Academy education, it is also a historical fact that, until 
recently, a midshipman or midshipman-graduate could not initiate a request 
which entitled him to be released from his obligation to serve. There is 
no reason why the creation of a legal right should not also give birth to 
a correlative legal obligation. 

Finally, it could be argued that the development of conscientious- 
objector beliefs which render a person unable to fulfill his military obliga- 
tion is a matter beyond his control, and that conscientious objection is 
thus a spiritual disability similar to service-disabling mental and physical 
disabilities, where it is universally accepted that no claim exists for un- 
performed service. The possible development of conscientious objection, 
like the incurrence of physical or mental disability, is simply a risk the 
Navy assumes when it offers a man training to become an officer. This 
argument is not persuasive. Discharge for mental and physical disability 
is initiated by the Navy for its own benefit. Where the Navy is the instigator 
and the beneficiary of the discharge, it can hardly be heard to ask for its 
money back. Discharge for conscientious objection, on the other hand, 
is initiated by the service member for his own spiritual or moral well-being. 
There is no assumption of risk here. The Navy is merely recognizing or 
granting a legal right which has a correlative obligation. 





23. 10 U.S.C. § 2107 (1970). ‘ 

24. See note 17 supra. One hundred and fifty-two applications for conscientious-objector 
status were received by the Chief of Naval Personnel from 1965 through 1971. As 
noted earlier, 124 of these applications were received in 1970 and 1971. Prior to 
1965, requests by Navy officers for conscientious-objector status, if any, were so 
rare that there is no record of them at the Bureau of Naval Personnel. 
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In conclusion, none of the arguments against a right to recover scholar- 
ship benefits are sufficiently meritorious to overcome the general rule 
requiring restitution. The right of recovery is clearest in the case of the 
NESEP, and only slightly less clear in the case of NROTC scholarship 
program. Recovery of the value of a Naval Academy education presents 
the most difficulty, but it is reasonable to say that the arguments against 
recovery are not of sufficient merit to preclude the general obligation to 
make restitution. 

There are no reported decisions dealing with the question of whether 
the officer-conscientious objector has an obligation to repay his educational 
benefits when he prematurely terminates his obligation to serve, although 
the issue is currently being litigated.” At least three cases, however, lend 
some support to the existence of a claim for restitution. In Matzelle v. 





25. The Air Force currently has two actions pending which seek restitution of ROTC 
scholarship benefits [Shaughnessy v. Laird, Civ. No. SA-71-CA 232 (W.D. Tex., filed 
Sept. 2, 1971)] and the value of 4 years’ education at the United States Air Force 
Academy [McCullough v. Seamans, Civ. No. S-2127 (E.D. Cal., filed July 15, 1971)]. 
Both actions are counterclaims to habeas corpus petitions challenging the denial of 
requests for conscientious-objector discharge. 

A threshold question is whether any claim has matured which can be the subject 
of an action for damages. It can be argued that no claim arises on behalf of the 
Government until the termination of the habeas corpus action in petitioner’s favor 
establishes his right to discharge. An analogy can be drawn to cases in which a 
defendant asserts a counterclaim for damages, alleging that plaintiff's basic action 
is unfounded and was brought wrongfully and maliciously. In such a case, a coun- 
terclaim is not permissible because the termination of the basic suit in favor of the 
defendant is a condition precedent to the accrual of defendant’s action for damages 
for the wrongful bringing of a lawsuit. Union Nat’l Bank v. Universal-Cyclops 
Steel Corp., 103 F. Supp. 719, 720 (W.D. Pa. 1952); Fidelity & Cas. Co. v. Coffelt, 
ll F.R.D. 443, 444 (S.D. Iowa 1951); Goodyear Tire & Rubber Co. v. Marbon 
Corp., 32 F. Supp. 279, 280 (D. Del. 1940). 

On the other hand, an argument can be made that a claim does arise on behalf 
of the Government at the moment the serviceman files his habeas corpus action 
seeking discharge as a conscientious objector, the theory being that the petitioner 
has thereby committed a prospective or anticipatory breach of his contract to serve. 
The controversial doctrine of anticipatory breach has been stated as follows: “Where 
the injured party to a bilateral contract has not fully performed and there has 
been no actual violation of promise by the other party, yet by words or by equivalent 
acts there is a clear repudiation of his contractual obligation, . . . 

“The promisee, if he pleases, may treat the notice of intention as inoperative, and 
await the time when the contract is to be executed, and then hold the other party 
responsible for all the consequences of non-performance; but in that case he keeps 
the contract alive for the benefit of the other party as well as his own; he remains 
subject to all his own obligations and liabilities under it, and enables the other 
party not only to complete the contract, if so advised, notwithstanding his previous 
repudiation of it, but also to take advantage of any supervening circumstance 
which would justify him in declining to complete it. 

“On the other hand, the promisee may, if he thinks proper, treat the repudiation 
of the other party as a wrongful putting an end to the contract, and may at once 
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Pratt,® a Navy enlisted man sought to avoid an extension of enlistment 
on the grounds that his monetary bonus for extending was paid 2 days late. 
The district court denied relief holding that, even if late payment was a 
breach of the agreement, the breach was not so material and ‘substantial 
as to entitle plaintiff to terminate the contract. The court further noted 
that plaintiff, as part of the consideration for extending his enlistment, 
received a year of advanced education in electronics. The court stated 
that, even if plaintiff were otherwise entitled to relief, considerations of 
equity would prevent it from according plaintiff the right to terminate 
the contract, unless he made restitution for the value of his year of advanced 
education.”” Two other cases, while not specifically addressing the restitu- 





bring his action as on a breach of it; and in such action he will be entitled to such 
damages as would have arisen from the non-performance of the contract at the 
appointed time, subject, however, to abatement in respect of any circumstances 
which may have afforded him the means of mitigating his loss.” 11 S. WiLListon, 
Wituiston on Contracts § 1301 (3d ed. W. Jaeger 1968) (footnotes omitted). 
The serviceman’s contract is bilateral. The military service has not fully performed; 
for example, it must meet its obligation to pay petitioner for his services as they 
are rendered. (This obligation to pay, although based on statute, ordinarily accrues 
to the officer as a result of his agreement to serve.) By filing his action petitioner 
has not yet breached the contract; he continues to perform military duties. Finally, 
petitioner, by filing his habeas corpus action, has clearly repudiated his obligation 
to fulfill his contract. It therefore appears that he has committed an anticipatory 
breach. Under the rule, as stated above, the Government can treat the notice of 
intent as inoperative and then hold petitioner responsible for the consequences of 
nonperformance, or the Government can treat the repudiation as a wrongful putting 
an end to the contract and at once bring an action on the breach of it. Procedur- 
ally, the Government could plead its defense to the habeas corpus action in the alter- 
native, alleging justification for its denial of discharge and asserting a counterclaim 
if the denial was not justified. See Fep. R. Civ. P. 8(e) (2). 

Assuming a claim has matured on behalf of the Government, it would appear 
to be permissible to assert a monetary counterclaim to a habeas corpus action. 
Whether or not such a counterclaim is compulsory, it is at least permissive under 
Federal Rule 13(b). The counterclaim would probably have to be asserted speci- 
fically by the United States. See 28 U.S.C. § 1345 (1970). The United States would 
not normally be a named respondent to the habeas corpus action, however, but could 
intervene under Federal Rule 24. 


26. 332 F. Supp. 1010 (E.D. Va. 1971). 

27. Id. at 1012-13. Throughout the decisicn the court refers to plaintiffs efforts to 
“rescind” the contract. Professor Corbin believes that the word “terminate” is more 
appropriate in the context, since recission “means a mutual agreement. by the 
parties to an existing contract to discharge and terminate their duties under it. . . . 
If any contractual right to further performance under the contract or if any right 
to damages for a breach of the contract continues to exist, there has been no com- 
plete rescission.” 5A A. Corsin, Corsin on Contracts § 1236 (1964) (footnote 
omitted). Professor Williston, on the other hand, is of the opinion that it is proper 
to analyze a case such as Matzelle in terms of rescission. See 12 S. WILLIsTon, 
supra note 19, § 1454A. The choice of terminology is immaterial as long as it does 


not cause misunderstanding. The important point is that the exercise of a power 
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tion question, indicate judicial concern over the unjustly enriched service- 
man-conscientious objector. 

In Brehm v. Seamans* petitioner challenged the denial by the Air Force 
of his application for conscientious-objection discharge. A consent judgment 
was entered in which the Air Force reconsidered petitioner’s application 
and found it to meet the criteria for discharge, and the petitioner agreed to 
repay the Air Force $1,994.79, which he had received as an Air Force 
Reserve Officers’ Training Corps Financial Assistance Student. 

In Miller v. Chafee* petitioner, a NESEP graduate, sought judicial re- 
view of the Navy’s refusal to grant him a conscientious-objector discharge. 
In an interlocutory order the district court indicated that it believed the 
petitioner was a bona fide conscientious objector. Accordingly, the court 
stated that it would order petitioner’s discharge upon a showing that he 
had made satisfactory arrangements to reimburse the Government for the 
educational expenses incurred in his behalf.*° By order dated 19 March 
1971, the court ordered petitioner to be discharged on 22 March 1971 on 
the condition he pay, or agree to pay, the sum of one thousand dollars to 
the Government. The court denied the writ by order dated 25 March 1971 
when petitioner failed to pay or make arrangements to pay.** 

In any case where restitution can be obtained, the dollar amount 
should be proportionate to the amount of obligated active service avoided.** 
The Government, in attempting to prevent unjust enrichment, should not 
itself be unjustly enriched. 


2. Military pay and allowances. The arguments against the existence 
of a claim for recovery of scholarship monies apply with equal force to 
any claim for recovery of pay and allowances received while in school. It can 
also be asserted that the Naval Academy, NROTC, and NESEP students have 
an unconditional statutory entitlement to pay and allowances solely by 
virtue of their military status.** Furthermore, in the cases of the Naval 
Academy and NROTC midshipmen, it can be argued that these monies 





of termination or rescission (as defined by Williston) will discharge the contracting 
parties from a duty of further performance, but it will not affect their rights with 
respect to performance rendered for breaches committed before termination. See 5A 
A. Corsin, supra §§ 1229 at 509, 1236 at 538. 

. Civ. No. 70-2905 (S.D.N.Y., Aug. 18, 1970), 3 Sextective Serv. L. Rep. 3322. 

. Civ. No. 71-3305 (D. Hawaii, Mar. 25, 1971), appeal docketed, No. 71-1604 (9th 
Cir., Apr. 1, 1971). 

. 324 F. Supp. 1344, 1347. 

. Cf. Matzelle v. Pratt, 332 F. Supp. 1010 (E.D. Va. 1971), discussed at 164-65 supra. 

. See 5 A. Corsin, Corsin on Contracts § 1114 at 607 (1964); RESTATEMENT OF 
Contracts §§ 347(1), 468(2) (1932). 

. See pp. 159-60 & notes 6, 10 & 13 supra. Bell v. United States, 366 U.S. 393 (1961), 
established that the equities of a situation cannot be used to deny a serviceman 
pay and allowances to which he is statutorily entitled. In Bell, the three petitioners 
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are disbursed for services rendered (drilling, training) or expenses in- 
curred (uniform maintenance), so there is no unjust enrichment that 
would require restitution. The NESEP student can claim that, even if 
he never performs active duty after graduation, he has not been unjustly 
enriched by having received full pay and allowances while in school. 
Although he did not perform military duties during this period, the 
Navy retained the right or option to order him to terminate his education 
and return him to normal duties at any time. His pay and allowances, 
the argument goes, were the consideration for this option.** In sum, it 
appears sound to say that the Government has no right of restitution for 
pay and allowances disbursed to an individual while he attends school at 
Navy expense. 


PROPOSED CHANGES TO EXISTING LAW AND REGULATIONS 


While it has been concluded that a right to recover some educational- 
subsidy monies presently exists, remedial action should be taken to assure 
that future efforts meet with success. 


1. Scholarship benefits. No statutory amendment would be needed 
in order to obtain repayment of NESEP scholarship monies, since the 
program involves a purely contractual relationship not governed by specific 
statutes. The NESEP agreement should, however, be amended to specify 
the amount, terms, and conditions of repayment. 

Recovery of NROTC scholarship benefits, or the value of a Naval 
Academy education would be best assured by statutory amendment. 
Whether or not legislative action is practicable, the respective agreements 
to serve should be revised to specify the terms and conditions of repayment. 

It might be advisable to add a provision to DoD Directive 1300.6 
to the effect that nothing contained therein shall be construed as waiving 
any claim the United States may have against the applicant as the result 
of his request for conscientious-objector discharge. 





were enlisted men in the United States Army who were captured during hostilities 
in Korea in 1950 and 1951. They were guilty of grave misconduct as prisoners of 
war. One of them sold food intended for the sick to other prisoners of war. By mak- 
ing reports to the Chinese, he caused one man to be bayonetted and others to be 
placed in solitary confinement. After repatriation petitioners made a claim for pay 
and allowances accrued while they were prisoners of war. The Army denied the 
claim. A unanimous Supreme Court held, however, that notwithstanding their mis- 
conduct, petitioners’ could not be deprived of their unconditional statutory entitle- 
ment to pay and allowances as prisoners of war. 


34. The arguments against recovery of pay and allowances from the NESEP student 
also apply to the Navy’s Scholarship Program (in which the individual receives 
full pay and allowances while attending a course of education on a scholarship ob- 
tained from a non-Navy source), and the College Degree Program (in which the 
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2. Military pay and allowances. If it is deemed desirable to recover 
certain types of pay and allowances from an officer who becomes a con- 
scientious objector, statutory amendment would be required. Seeking re- 
covery of pay and allowances would, however, appear to be inappropriate 
in the ordinary case. Most allowances directly offset personal expenses 
which are related to the performance of some military duty. Furthermore, 
those officers entitled to basic pay while attending school at Navy expense 
may be required to return to normal military duties at any time. It can 
thus be claimed that the Navy has received adequate consideration for 
its basic pay. 


CoNCLUSION 


It is axiomatic that a plumber or electrician who accepts money to 
perform a service must ordinarily repay that money if he refuses to per- 
form or is unable to perform due to a supervening impossibility. Where 
only a portion of the service is rendered, pro rata restitution is owed. 
No less should be expected of the service member who has accepted scholar- 
ship monies in exchange for his promise to perform a later service. To re- 
quire repayment is not retributive or vindictive, nor is it intended to deter 
the expression of deeply held religious beliefs. Requiring restitution simply 
seeks equity from those who should be most willing to do equity. This would 
be especially true if an all-volunteer military service is adopted. In an all- 
volunteer service, most educational-subsidy agreements would be made 
between two parties of relatively equal bargaining strength, since the 
existence of the military draft would not be present to lessen the individual’s 
freedom of choice. 





individual receives full pay and allowances while attending college at his own 
expense). See SECNAVINST 1500.4C of 17 Apr. 1970 and BUPERSMAN, aart. 
6630100.1.b, respectively. 














Asylum: Theory and Practice 


Captain Richard L. Fruchterman, JAGC, USN* 


Pointing out the historical and generally prevailing 
misconceptions surrounding ‘asylum,’ Captain Fruchterman 
defines and explains the distinctions between political or 
territorial asylum, diplomatic asylum, and temporary refuge. 
He concludes by analyzing recent United States pronounce- 
ments on asylum developing from the public outcry 

over the Simas Kudirka case. 


I. INTRODUCTION 


BORN IN SUPERSTITION, bred by religious dogma, and nurtured 
by the vanity of fifteenth- and sixteenth-century diplomats, asylum, the il- 
legitimate child of law, refuses either to die or fade away. This almost pre- 
historic doctrine is still with us today, with growing vigor—and, particu- 
larly as a legal concept, it continues to be shrouded in misunderstanding, 
ambiguity, and mystery. John Basset Moore has observed: 


No legal term in common use is perhaps so lacking in uniformity and accuracy of 
definition as the “right of asylum’’. The word asylum has in its legal relations become 
to a great extent metaphorical.! 


It is of utmost importance to recognize that, while politicians and 
statesmen frequently refer generally to the doctrine of asylum, such gen- 
eralization can be, and in fact is, misleading, since there are two completely 
separate and distinct principles involved—and where one is entirely legal 
and proper, the other is of dubious validity, absent a treaty establishing 
or recognizing its existence. 

The word asylum appears in the term “diplomatic asylum” and also 
in the term “political or territorial asylum.” The two terms are defined 
below, as is the term “temporary refuge” which is also of concern to 
naval officers.” 

Diplomatic asylum refers to the granting of long-term protection to a 
person by the authorities of one state within the territory of some other 
state. This is usually accomplished by granting protection within an embassy 
or on a warship and is usually done to enable the person seeking asylum 
to escape political prosecution by the local authorities. 





*Captain Fruchterman is currently serving as Head, Space and Air Law Branch 
(International Law Division) Office of the Judge Advocate General. He received his 
B.S.. degree from Georgetown University in 1951, and the J.D. degree from George- 
town Law School in 1954. He is a member of the District of Columbia bar. 

1. Moore, A Dicest oF INTERNATIONAL Law 755 (1906). 
2. The definitions are the authors own. 
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Political or territorial asylum is the granting of protection to a person by 
a state outside the geographical area of another state. It could apply, 
therefore, to such protection granted on the high seas. While both the 
terms “political asylum” and “territorial asylum” are acceptable, this 
author prefers the term “territorial asylum,” to avoid confusion with the 
concept of asylum (of either type) granted to political reasons. 

Temporary refuge refers to the granting of protection by the authorities 
of one state within the territory of another state to a person whose life 
is in danger because of unlawful action such as mob violence. Temporary 
refuge should end when the local or other authorities of the state are able 
to ensure the refuge seeker protection from the unlawful action. 


II. History oF AsYLUM 


There is a common heritage to both types of asylum defined above. 
The original use of the word referred to some form of shelter for the 
fugitive. Literally, the fugitive reached some place where his pursuers 
could not, or would not, follow. The special status of the place may have 
been established by superstition, religious beliefs, or positive law. So 
persistent has been the concept of asylum that, as one rationale for its 
existence disappeared, another would appear. Thus, when ancient super- 
stitions gave way to enlightenment, the Church of Rome supplied the basis 
for asylum; and when the nation-State emerged to challenge the temporal 
rule of the Church, the rivalry and vanity of the princes served to perpetuate 
the practice. 

Professor Sinha in his very recent work® on this subject traces the 
beginning of the Christian practice of allowing churches to give protection 
to fugitives to 313 A.D., when Constantine issued the Edict of Toleration. 

The role of the Church as the benefactor of asylum began to lose its 
significance with the emergence of the nation-State. As might be expected, 
the church-related asylum continued to survive into the nineteenth century 
in Latin America, Italy, and Spain; and we have recently seen attempts 
to claim such a right of asylum in the United States. 

It is necessary at this point to observe that, in the foregoing brief 
treatment of the development of asylum, no attempt has been made to 
distinguish between diplomatic asylum and territorial asylum. The dis- 
tinction between the two “types” of asylum becomes significant with the 
rise of the nation-State, 

There are of course no precise demarcation lines establishing time 
periods for the different bases of asylum. The Greek city-states were grant- 
ing territorial asylum long before the advent of Christianity and thus long 
before the development of the nation-State. During the existence of the 
Roman Empire, however, asylum based on territorial sovereignty was 
virtually nonexistent in Europe. 





3. Sinna, AsyLum AND INTERNATIONAL Law 10 (Martenus Nyhoff, The Hague 1971). 
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Professor Sinha cites two factors for the development of territorial 
asylum. 


One, there was the sense of hospitality, often regarded as a duty and a sacred right, 
which prompted a tribe, a city, or a country to protect those found on its territory. 
Two, the question of a fugitive’s asylum was hardly a question between two countries, 
because having lost his goods, his family, and his rights and interest in his country, 
the fugitive had broken all bounds with that country. 


It is interesting to note that, in the early stages of this development, the 
protection given to ordinary criminals was not afforded to political offend- 
ers. It appears that the kings and princes had a common bond and felt it 
was in their interest to impress potential political offenders with the fact 
that asylum would not be afforded to anyone who would challenge royal 
blood. This concept did not prevail, of course, in the case where one 
prince was feuding with another. By contrast, the political offender is 
freely granted territorial asylum in modern times. Indeed, most extradition 
treaties specifically exempt political offenders from extradition and provide 
only for the return of the common criminal. 

The 17th century marked a change in the concept of asylum in two 
important aspects. Both changes can be attributed to the beginnings of 
the age of enlightenment. That century marked the shift away from grant- 
ing protection to the common criminal. It was considered that such crimes 
should not be left unpunished. A corollary of this view was the beginning 
of the practice of granting territorial asylum for political offenders. The 
second fundamental change during this period was a shift away from the 
idea that the individual had a right to territorial asylum and toward the 
concept that it was solely the right of the State to grant or deny territorial 
asylum. This recognition that it was solely within a State’s power to grant 
or deny asylum permitted States to establish formal extradition arrange- 
ments between themselves. The concept that the right of territorial asylum 
belonged to the individual has enjoyed a modest revival in recent times. 
The various conventions relating to the status of refugees® establish (or 
reestablish) certain rights in the individual vis 4 vis the State. 

The rise of the nation-State also had significant influence on the 
development of diplomatic asylum. While the use of ambassadors predates 
the 15th century, it was that century that marked the establishment of 
permanent representation of one State within another. Ambassadors had 
always enjoyed a special status and personal inviolability, both as a mark 





4. Id. at 16. 

5. “The first treaty which provided an international status for refugees was the Con- 
vention Relating to the International Status of Refugees 1933. This was followed by 
the Convention Relating to the Status of Refugees Coming from Germany 1938, and 
these were replaced as between the parties by the more extended Convention Relat- 
ing to the Status of Refugees 1951.” 2 O’ConNeELL, INTERNATIONAL Law 740 (2d ed. 
1970). 
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of respect to the sovereign they represented and to facilitate the accom- 
plishment of their mission. With the advent of permanent representation, 
these privileges were extended to their residences. It was not long before 
someone in trouble reasoned that such a place would make an ideal refuge. 
Nor was it long before the ambassadors, swelled by their own feeling of 
self-importance, demanded, and in many cases received, privileges com- 
pletely beyond those necessary to carry out their mission. Thus, as Moore 
observes :® 


. . . In various places, as at Madrid, Venice, and Rome, there existed what was known 
as the freedom of the ward or quarter (franchise des quartiers, as it was commonly 
called), by which the immunity attaching to the minister’s house was extended to the 
quarter of the city in which the house was situated. .. . 


Moore further observes: 


In some instances ambassadors of a thrifty turn realized enormous profits by hiring 
and granting their protection to houses which they then sublet to malefactors. . . . 
At Frankfort-on-the-Main, where foreigners were not permitted to stay during the 
election and coronation of the Emperor, it was customary at such times for ambas- 
sadors, by placing the arms of their sovereigns in conspicious places, to take under 
their protection, as temporary resorts, whole districts, which were in that manner 
exempted from the jurisdiction of the local authorities and even from taxes. 


Moore, among others,* ascribes this situation to the fact that, at this early 
stage in the development of the nation-State, the idea of territorial sover- 
eignty—of the absolute jurisdiction of the State within its domain—had 
not been fully realized. This rationale also serves to explain the coexistence 
of the idea that the individual had certain rights to territorial asylum 
which, as previously mentioned, gradually changed to the concept that 
the State alone had the right to grant or deny territorial asylum. 

These widespread abuses and the franchise des quartiers survived for 
quite a long time; but, as the nation-State became aware of its role as 
supreme sovereign within its territory, the more notorious abuses declined. 
The inviolability of the embassy itself, however, has survived. 

This brief sketch of the history of asylum would not be complete without 
relating one episode that illustrates the foibles of men. In 1843 M. d’Alborgo, 
the charge d’ affairs of Denmark in Madrid, gave asylum in his home to 
the soon-to-be Duke of Sotomayor who had fallen into disfavor. The 
same house also gave refuge to a Sefior Salamanca who was involved in 
an unsuccessful insurgency. In the year 1846, those to whom M. d’Alborgo 





6. Moore, supra note 1 at 759. 

7. Id. at 757. 

8. See Sinha, supra note 3, at 23-26. Both Moore and Sinha cite as examples of the 
imperfect realization of territorial sovereignty both the practice of servitudes im- 
posed on sovereign territories and the division of jurisdiction among various hands, 
such as the courts of the sovereign prince, the tribunals of lesser authorities, and 
the ecclesiastics. 
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had given asylum came to power in Spain, and he was rewarded by being 
made a Spanish nobleman with the title, Baron del Asilo (Asylum). In 
1848 another insurrection broke out in Madrid, and it appears that the 
Duke of Sotomayor (in power) and Senor Salamanca (out of power) 
were arrayed on different sides. Seftor Salamanca dropped out of sight 
and the Duke of Sotomayor, whose memory seems longer than his friend- 
ship, began to search for him. The very first house visited was that of M. 
d’Alborgo (The Baron of Asylum) who was still the charge d’ affairs of 
Denmark. History records that the police at the direction of the Duke of 
Sotomayor, and despite the protest of M. d’Alborgo, searched every corner 
of the house. Sefor Salamanca, a keen judge of men, particularly the Duke 
of Sotomayor, had wisely not returned to his former house of asylum. 


III. DipLomatic AsYLUM 


In modern times, diplomatic asylum has provoked the most interesting 
legal discussions, while territorial asylum has provided a substantially 
larger number of persons with protection. Almost every case of granted 
diplomatic asylum receives some form of public recognition and provokes 
earnest legal discussions, 

Diplomatic asylum has been defined herein as the granting of asylum 
of long-term protection to a person by the authorities of one State within 
the territory of another State. Embassies and warships are the most 
popular places to seek diplomatic asylum. There is an excellent reason 
why this is so. Local authorities are very reluctant to force entry into an 
embassy or to go uninvited aboard a warship. Mention was made earlier 
that it was the lack of a full realization of complete local sovereignty 
which contributed to the extraordinary privileges of the embassy. Even 
after States began fully to appreciate the concept of complete sovereignty, 
embassies were considered extensions of the homeland—the notion of 
extraterritoriality—but while that notion is now discredited, the reluctance 
of the local authorities to force an entry still persists. The privilege is 
based on comity and long-established international practice. 

Excluding Latin America for the moment, it can be said that the concept 
of diplomatic asylum is not accepted by the majority of States. There is 
sometimes, however, a wide variance between what States say on this 
subject and what they may do in practice. For example, the United States 
has repeatedly rejected the concept of diplomatic asylum. It does so to 
this day. This rejection, however, did not prevent the United States from 
receiving Cardinal Mindszenty in the U.S. Embassy in Budapest in 1956, 
and according him a protected status for some 6 years. 

A British writer, Miss Mongenstern, writing in the British Yearbook 
of International Law in 1948, noted some fifty cases in which the United 
States had granted diplomatic asylum, principally in South and Central 
America. So, as can be seen, there is some variance between stated U.S. 
policy and practice. An examination of United States policy as it developed 
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in recent times and as it has been formally restated as of 7 January 1972° 

is in order. 
On 2 October 1930 the Department of State sent an instruction’ to all 

diplomatic officers in Latin America. In pertinent part the instruction stated, 
Immunity from local jurisdiction is granted foreign embassies and legations to enable 
the foreign representatives and their suites to enjoy the fullest opportunity to repre- 
sent the interests of their states. The fundamental principle of legation is that it should 
yield entire respect to the exclusive jurisdiction of the territorial government in all 
matters not within the purposes of the mission. The affording of asylum is not within 
the purposes of a diplomatic mission. (Emphasis added). 


The instruction continued 


. . . the Government of the United States cannot countenance the affording of pro- 
tection to other than uninvited fugitives whose lives are in imminent danger from mob 
violence; that such protection may continue only so long as such imminent danger 
continues, that asylum must be refused to persons fleeing from the pursuit of the 
legitimate agents of the local government, and in case such persons have been admitted 
they must be either surrendered or dismissed from the embassy or legation. 
A second illustration of United States policy on diplomatic asylum is the 
reservation the United States attached to the Habana Convention of 1928 
and its refusal to sign the Montevideo Convention of 1933. The Sixth 
International Conference of American States meeting in Habana in 1928 
adopted a convention on the subject of diplomatic asylum. Article 1 of 
that Convention prohibited the granting of asylum to those accused or 
condemned for common crimes or military deserters. Article 2 of the 
Convention provided that; 
Asylum granted to political offenders . . . shall be respected to the extent in which 


allowed, as a right or through humanitarian toleration, by the usages, the conventions, 
or the laws of the country in which granted... . 


At the time of signing this Convention, the United States expressed a 
reservation as follows: 
The United States of America, in signing the present Convention establishes an ex- 


plicit reservation, placing on record that the United States does not recognize or sub- 
scribe to as part of international law the so-called doctrine of asylum. 


Five years later, in 1933, the Seventh International Conference of American 
States meeting in Montevideo, expanded the protection of the Habana 
Convention with a new Convention. In rejecting the Montevideo Conven- 
tion, the United States declared:!” 

Since the United States of America does not recognize or subscribe to, as part of 


international law, the doctrine of asylum, the delegation of the United States of 
America refrains from signing the present Convention on Political Asylum. 





9. Dep’t of State Bull. No. LXVI, 124 (Jan. 31, 1972). 

10. Ms. Dep’t of State file 311.0022/10, diplomatic ser. 998, Oct. 2, 1930, reported in 
2 Hacxwortn, Dicest or INTERNATIONAL Law 623 (1941). 

1l. Id. at 647. 

12. Id. at 649. 
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Note that the drafters of the Convention referred to it as the Convention 
on Political Asylum while in fact it dealt with the issue of diplomatic 
asylum. A more accurate title might have been the Convention on the 
Granting of Diplomatic Asylum to Political Offenders. 

The Habana Convention gave rise to the only case on asylum that has 
been taken to the International Court of Justice. In fact, that case received 
the Court’s attention three times.’* 

The origins of this case began when, in 1949, a Peruvian politician 
named Haya de la Torre took refuge in the Columbian Embassy in Lima. 
The two countries could not work out a political settlement of the case, 
and a dispute arose. Columbia took the case to the International Court of 
Justice and requested the court to declare that, under the Habana Con- 
vention and “American international law in general,” 

(1) Columbia (as the State granting asylum) had the unilateral right to determine 


whether the offense was political (as the term was used in the Habana Convention). 
(2) Peru had to guarantee safe passage out of the country for Haya de la Torre. 


The court ruled against Columbia in a rather vague decision which held 
that Columbia could not make a unilateral determination as to whether 
the offense was political. The court avoided answering the question of 
whether Peru had to grant safe passage out of the country by focusing on 
the term “urgent” as it is used in the Habana Convention. The court 
reasoned that there was no “urgent” need to have granted asylum, hence 
the granting of the asylum was irregular. 

This decision left both countries wondering what to do next. Haya 
de la Torre was still in the Embassy and still the cause of dispute between 
the two countries. Columbia took the initiative and went back to the 
Court requesting an interpretation of the judgment. Specifically, Columbia 
asked whether the offense was a political offense. The court rejected 
Columbia’s application, and the question remained unanswered. Columbia 
then went back for the third time and asked the court “whether in accord- 
ance with the law in force between the Parties and particularly American 
international law, the Government of Columbia is or is not bound to 
deliver” Haya de la Torre to Peru. 

The court refused to give a simple answer to that question. The court 
held that Columbia was not bound to surrender Haya de la Torre. The 
asylum must be terminated immediately, however, since it had been irregu- 
larly granted, and, if Columbia could devise some way of terminating it 
which did not involve surrender, it was at liberty to do so. 

There are as many interpretations of the Peru-Columbia case as there 
are writers on international law. One principle seemed to emerge, viz., 
asylum is a concept distinct from the inviolability of an embassy.* The 





13. Columbia-Peruvian Asylum Case [1950] I.C.J. 266, Haya de la Torre Case, The, 
[1951] I.C.J. 71. 
14. See O’Connell, supra note 5 at 736. 
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court, while finding the asylum irregular, neither required Columbia to 
deliver Haya de la Torre to Peru nor allowed Peru to seize him. Thus, 
the court separated the question of diplomatic asylum from the law of 
diplomatic immunity. The court, however, in writing its opinion, referred 
to “elementary considerations of humanity,” a concept first introduced 
in the Corfu Channel case. This is significant because the court hinted 
that the concept of asylum, which, as has been indicated, is not generally 
accepted outside Latin America, may be based not only on a Convention, 
but on other sources of international law, i.e. “elementary considerations 
of humanity”. 

The Department of State, as a consequence of the tragic affair of the 
Lithuanian sailor, Simas Kudirka, reexamined the United States policy 
concerning both diplomatic and territorial asylum and for the first time gave 
explicit recognition to the fact that requests for diplomatic asylum and 
territorial asylum would be handled differently. The Kudirka case is one 
involving a request for territorial asylum and will be discussed later. It is 
mentioned here only because it was the catalyst which prodded the United 
States to establish and promulgate specific guidelines’ with respect to 
asylum. 

The State Department guidelines cover three possible situations which 
correspond to the two different types of asylum, and temporary refuge. 
The part dealing with diplomatic asylum is entitled “Handling Asylum 
Requests by Persons Within Foreign Jurisdiction.” The established position 
of the United States on the question of diplomatic asylum was reaffirmed in 
the following language: 

While it is the policy of the U.S. not to grant asylum at its units or installations within 


the territory of a foreign state, any requests for U.S. asylum should be reported in 
accordance with the procedures set forth herein. 


While requiring a report, the guidelines do not authorize the granting of 
diplomatic asylum. The new policy does recognize, however, the humanita- 
rian concept of temporary refuge. To avoid the unfavorable public reaction 
which followed the Kudirka incident, the new guidelines do require specific 
Washington approval before a person to whom temporary refuge has been 
afforded can be delivered to the local authorities. 

The current version of article 0621 of Navy Regulations, which was pro- 
mulgated subsequent to the Kudirka case but prior to the State Department 
guidelines, is nevertheless consistent with that policy guidance. Article 0621 
of Navy Regulations states in part: 


B. In territories under foreign jurisdiction (including territorial seas, territories 
and possessions) : 

(1) Temporary refuge shall be granted for humanitarian reasons on board a naval 
aircraft or water-borne craft or naval station only in extreme or exceptional circum- 
stances wherein the life or safety of a person is put in danger, such as pursuit by 





15. Dep’r oF State BULL., supra note 9. 
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a mob. When temporary refuge is granted, such protection shall be terminated only 
when directed by the Chief of Naval Operations, Commandant of the Marine Corps, 
or higher authority. 

(2) While temporary refuge can be granted in the circumstances set forth above, 
permanent asylum will not be granted. 

(3) Requests for asylum shall be referred to the U.S. Embassy, if any, in the 
foreign jurisdiction. Individuals requesting asylum shall be afforded temporary refuge 
only in the circumstances outlined in subparagraph (1). 


In summary, then, the United States position on diplomatic asylum is 
quite clear. Diplomatic asylum will not be given at embassies, on warships, 
or at any other foreign post. Temporary refuge will be extended in extreme 
cases, but once such refuge has been given, Washington-level approval must 
be given before such refuge can be terminated. 


IV. TERRITORIAL ASYLUM 


The concept of territorial asylum has vascillated from the original 
position, formulated by the Greek city-states—which held that individuals 
enjoyed a right to such asylum—to the nation-State doctrine that the State 
controlled all activity within its territory—to the present position which, 
pursuant to the Convention Relating to the Status of Refugees, 1951,"° 
grants certain rights to the individual refugee. The latter Convention is 
not in derogation of the State-supremacy doctrine, but is rather a voluntary 
undertaking by the signatories to provide assistance to refugees. The States 
still retain full authority to grant or deny asylum to persons who do not 
qualify as refugees as that word is used in the Convention. 

Professor O’Connell has wisely observed that 


A State is not obliged to admit aliens, and therefore Article 14 of the Universal 
Declaration of Human Rights which proclaims that “everyone has the right to seek 
and enjoy in other countries asylum from persecution” is only exhoratory.17 


Professor O’Connell then traced the development of various refugee con- 
ventions from 1933 to 1951 which he states provide “an international status 
for refugees.” 

The United States is not a party to the 1951 Convention per se but in 
1967 signed the Protocol Relating to the Status of Refugees.’* That Protocol 
incorporates the substance of the 1951 Convention by reference. 

The operative part of that Convention provides that a refugee who is 
physically present in the country of asylum must be granted a status similar 
in many respects, particularly with respect to education and social services, 
to the status of nationals of the country of asylum. To qualify as a refugee 
under the 1951 Convention, the refugee must have a well-grounded fear of 





16. 189 U.N.T.S. 150 [1951]. 
17. O’Connell, supra note 5, at 740. 
18. [1968] 19 U.S.T. 6223, T.I.A.S. No. 6577, 187 U.N.T.S. 137. 
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persecution in his country of origin for reasons of race, religion, nationality, 
membership in a particular social group, or opinion. 

The recent policy announcement by the United States on the question of 
asylum stressed the United States adherence to the humanitarian principles 
of the Refugee Convention. That document proclaimed: 


A primary consideration in U.S. asylum policy is the Protocol Relating to the 
Status of Refugees, to which the United States is a party. The principle of asylum 
inherent in this international treaty (and in the 1951 Refugee Convention whose 
substantive provisions are by reference incorporated in the Protocol) and its explicit 
prohibition against the forcible return of refugees to conditions of persecution, have 
solidified these concepts further in international law. As a party to the Protocol, the 
United States has an international treaty obligation for its implementation within 
areas subject to jurisdiction of the United States. 

United States participation in assistance programs for the relief of refugees outside 
United States jurisdiction and for their permanent resettlement in asylum or other 
countries helps resolve existing refugee problems. It also avoids extensive accumulation 
of refugees in asylum countries and promotes the willingness of the latter to maintain 
policies of asylum for other arriving refugees. 

President Nixon has reemphasized the United States commitment to the provision 
of asylum for refugees and directed appropriate Departments and Agencies of the 
United States Government, under the coordination of the Department of State, to take 
steps to bring to every echelon of the United States Government which could possibly 
be involved with persons seeking asylum a sense of the depth and urgency of our 
commitment. 


The current interest in asylum was of course generated by the Simas 
Kudirka case. It is not the purpose of this discussion to review at length the 
facts of that incident.’® It is sufficient merely to sketch a brief outline. The 
United States Coast Guard Cutter Vigilant, carrying a United States 
fishing delegation, tied up next to the Russian ship Soviet Lithuana in 
United States territorial waters about one mile off Martha’s Vineyard at 
about midmorning on 23 November 1970. About a half-hour later, the first 
overtures of a request for asylum were noted, and the Vigilant immediately 
dispatched messages seeking advice. During the afternoon, Kudirka jumped 
aboard the Coast Guard cutter; but shortly before midnight, consistent with 
orders from higher authority, personnel from the Russian ship were allowed 
through force to return him to his ship. The cutter’s request for advice was 
relayed to Coast Guard Headquarters in Washington and to the Department 
of State. The formal board of investigation convened by the Commandant 
of the Coast Guard offered as one of its opinions that “The State Depart- 
ment did not furnish the Coast Guard with adequate, helpful or timely 
advice to deal properly with this defection.” Unfortunately, adequate, 
helpful, or timely advice was not forthcoming from any source. A naval 





19. For an excellent factual account, see Mann, Asylum Denied: The Vigilant Incident, 
Vol. XXIII, No. 9 Nav. W. Coit. Rev. (1971). See also, Goldie, Legal Aspects of 
the Refusal of Asylum by U.S. Coast Guard on 23 November 1970, Vol. XXIII, 
No. 9 Nav. W. Cox. Rev. (1971). 
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officer faced with the same situation would have referred to Navy Regula- 
tions for guidance. Such an officer would have been seriously misguided. 
Former Article 0621 of Navy Regulations provided: 


The right of asylum for political or other refugees has no foundation in international 
law. In countries, however, where frequent insurrections occur, and constant insta- 
bility of government exists, usage sanctions the granting of asylum; but even in waters 
of such countries, officers should refuse all applications for asylum except when 
required by the interests of humanity in extreme or exceptional cases, such as the 
pursuit of a refugee by a mob. Officers shall neither directly nor indirectly invite 
refugees to accept asylum. 


It is hoped that the reader who has journeyed this far would immediately 
recognize that the foregoing article referred only to diplomatic asylum and 
was not treating territorial asylum. There was no way, however, to determine 
that fact from the language of the article itself. 

A commanding officer reading that article may very well have concluded 
that he was under an obligation to surrender the asylum seeker. But the 
Kudirka case involved the issue of territorial asylum. He was within the 
territory of the United States, and the United States had an absolute legal 
right not to surrender him. 

The revised article 0621 of Navy Regulations distinguishes the two types 
of asylum. Note has already been made of the provisions dealing with 
diplomatic asylum. With respect to territorial asylum, the new article 
provides: 


A. On the high seas or in territories under exclusive United States jurisdiction 
(including territorial seas, territories, and possessions) : 

(1) At his request, an applicant for asylum will be received on board any naval 
aircraft or water-borne craft or naval station. 

(2) Under no circumstances shall the person seeking asylum be surrendered to 
foreign jurisdiction or control unless directed by the Chief of Naval Operations, 
Commandant of the Marine Corps or higher authority. Persons seeking asylum should 
be afforded every reasonable care and protection permitted by, the circumstances. 


It should be noted that the concept of territorial asylum is extended to the 
high seas. Thus, even if the incident off Martha’s Vineyard had occurred on 
the high seas, the United States should have declined to surrender the man. 
Since the United States does not recognize any claim to the territorial seas 
beyond the 3-mile limit, the protection afforded by article 0621 would be 
applicable despite the existence of another country’s claim to a greater 
territoral-sea limit. 

The State Department’s guidelines are quite explicit with respect to 
territorial asylum. The State Department has labeled this situation “Handling 
Asylum Requests by Persons in the United States or in Other Areas Outside 
Any Foreign Jurisdiction.” After requiring an immediate report to Washing- 
ton, the guidelines provide: 

B. Safe protective custody will be provided to the asylum seeker and, where 


indicated, appropriate law enforcement or security authorities will be brought in as 
early as possible. Interim measures taken to assure safe custody may include the use 
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of force against attempts at forcible repatriation where means of resistance are 
available, taking into account the safety of United States personnel and using no 
greater force than necessary to protect the individual. Any inquiries from interested 
foreign authorities will be met by the senior official present with a response that the 
case has been referred to headquarters for instructions. 


It is submitted that the new guidelines on territorial asylum, as reflected 
in Navy Regulations, should prevent a recurrence of such an incident. 


CoNCLUSION 


Every United States naval officer should be aware of the distinctions 
between the two types of asylum and the pertinent provisions of Navy 
Regulations. It would be a head-in-the-sand evaluation, however, to con- 
clude that a knowledge of Navy Regulations and State Department guidelines 
will solve all future problems on the question of asylum. One area of 
potential trouble can be visualized if temporary refuge is given at a United 
States military base in a foreign country. Recall that temporary refuge 
should be given only in extreme circumstances, but once given cannot be 
terminated without Washington approval. It is not inconceivable that a 
person chased by a mob will seek refuge at a United States military base.” 
Nor is it inconceivable to visualize local authorities dispersing the mob and 
then requesting custody of the person. It is not presumptuous, moreover, to 
predict that, at the time of such a request, Washington approval to surrender 
the person will not have been received. At that point the base commander 
must rely on intuition, tact, diplomacy, and—hopefully—previously estab- 
lished good relationships with the local authorities. 





20. During a revolutionary outbreak in Managua, Nicaragua, in 1922, a number of 
Nicaraguan officials, including the President and his cabinet, together with their 
families gathered in the camp of the United States Marines for protection. They 
were permitted to remain to protect their lives, but were not permitted to use the 
camp to conduct government business or to direct operations against the revolution- 
ists, Hackworth, supra note 10, at 645. 
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Depositions in Military Law 
Lieutenant Dale Read, Jr., JAGC, USNR* 


Several recent decisions appear to have altered the direction of 
depositions in military law. Lieutenant Read examines the 
impact of these decisions on the provisions of the MCM and 
USM] relating to depositions and coricludes that, although 
some distinctions still exist, the Court of Military Appeals is 
moving steadily, albeit somewhat slowly, toward 

guaranteeing an accused the same deposition safeguards 

in military courts he would enjoy in civilian criminal courts. 


INTRODUCTORY PERSPECTIVE 
The Defendant’s Right of Confrontation 


THE SIXTH AMENDMENT to the Constitution guarantees the 
criminal defendant several of his most fundamental rights, including a speedy 
trial, compulsory service of process to obtain witnesses in his behalf, and the 
assistance of counsel. One of the most important, however, is the right “to be 
confronted with the witnesses against him.”! This “right of confrontation” 
is recognized as insuring the defendant at least three benefits. The most 
important of these is the right to cross-examine each witness against him; 
Dean Wigmore goes so far as to say bluntly that, “if there has been a 
Cross-examination, there has been a Confrontation.”? Wigmore notwith- 
standing, however, cross-examination is not the only sine qua non recognized 
in confrontation, at least in military courts. The opportunity for the trier of 
fact to observe the demeanor of the witness as an aid to evaluating his 
credibility is indirectly recognized in the Code,’ where the review powers 
of the Courts of Military Review are enumerated. These courts “may weigh 
the evidence [and] judge the credibility of witnesses, ... recognizing that 
the trial court saw and heard the witnesses.” (Emphasis supplied.)* By 
implication, where the trial court has no chance to see and hear the 
witnesses, its findings would carry a somewhat weaker presumption of 
validity. 

Relying, inter alia, on this implication and on the leading case of Mattox 
v. United States,® the Court of Military Appeals recently held that an instruc- 





*Lieutenant Read is currently serving with Headquarters Battalion, Third Marine 
Division. He received the B.A. degree from Whitman College in 1968 and the J.D. 
degree from Duke University in 1971. He is a member of the Washington State bar. 
1. U.S. Const., amend. VI. 

2. Wicmore, Evipence 1396 (3d ed. 1940). 

3. UCMJ, art. 66(c), 10 U.S.C. § 866(c) (1970). 

4. Id. 

5. 156 U.S. 237 (1895). 
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tion to the members of the court constituted reversible error when it said 


In the present case, certain testimony has been read to you by the way of a 
deposition. You are instructed that you are not to discount this testimony for the sole 
reason that it comes to you in the form of a deposition. Jt is entitled to the same 
consideration ... and the same judgment on your part with reference to its weight 
as is the testimony of witnesses who have confronted you on the witness stand.® 
(Emphasis supplied. ) 


In overruling this instruction, the court held 


. . . First, we note the advice directed the court to treat the deponent’s credibility 
as if he had appeared before it in open court and confronted the members. Yet, it 
is obvious he had not done so, and one of the first considerations in credibility is the 
opportunity for the finders of fact to observe the demeanor and behavior of the witness 
who appears before them . .. . (Emphasis supplied.)7 


And in another recent case the court recognized that, in addition to 
affording an opportunity to observe demeanor, live testimony and cross- 
examination “produces a test of veracity which is seldom achieved during 
the taking of a deposition.’”® 

While it must be noted that the court in Griffin and Davis did not hold 
that the right of confrontation included the absolute right to have prosecu- 
tion witnessess appear personally before the court-martial, it did recognize 
explicitly that indirect deposition testimony denied an interest of the 
defendant in having this witness observed by the court, and therefore was 
not to be used when it could be avoided, and was not entitled to the same 
presumption of credibility as live testimony. 

The defendant’s third benefit in the right of confrontation is the right 
to be personally present when the witness is giving his testimony. Based on 
a realization that a witness’ testimony is likely to be less damaging when 
he must personally confront the accused,° this element of confrontation was 
virtually recognized as being constitutionally required in United States v. 
Jacoby*® when the Court of Military Appeals said 


. .. The correct and constitutional construction of the Article in question (UCMJ, 
Art. 49, authorizing depositions) requires that the accused be afforded the opportunity 
... to be present... at the taking of written depositions. . . .1! 

The forcefulness of the court’s language is perhaps due more to their dis- 
pleasure with written depositions (the real issue being decided in Jacoby), 
rather than to the fact of the adcused’s absence, especially since in the inter- 
vening decade they have not held presence to be a requirement for oral 





6. United States v. Griffin, 17 USCMA 387, 388, 38 CMR 185, 186 (1968). 

7. Id. 

8. United States v. Davis, 19 USCMA 217, 223, 41 CMR 217, 223 (1970). Quoting 
from Melnick, The Defendant’s Right to Obtain Evidence: An Examination of the 
Military Viewpoint, 29 Mit. L. Rev. 1, 39 (Jul. 1965). 

9. Everett, The Role of the Deposition in Military Justice, Mu. L. Rev. 131, 132 
(Jan. 1960). 

10. United States v. Jacoby, 11 USCMA 428, 29 CMR 244 (1960). 

ll. Id. at 433, 29 CMR at 249. 
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depositions to be offered in evidence at courts-martial.’* But the fact that the 
court did recognize absence as a defect inherent in depositions is an import- 
ant indication that they view the right of confrontation as, ideally, including 
the defendant’s presence, and that his absence is one more reason why 
depositions are to be used sparingly. 


Depositions in Federal Criminal Procedure 


Before discussing the use of depositions in military law, it is useful to 
consider the role depositions play in Federal criminal cases. Recognizing 
the problems raised by the constitutional issue of confrontation, the Federal 
Rules of Criminal Procedure severely limit the use of depositions.’* These 
Criminal Rules bear no similarity to the wide-open discovery tool of the 
Federal Rules of Civil Procedure, in which no court order is necessary and 
in which any party can take depositions as a matter of right upon giving 
notice to the other parties.* 

Under Rule 15(a), a deposition may be taken only upon a court order 
issued after a motion made by the defendant or—when a witness is jailed 
because he cannot post an appearance bond—by the witness. This motion 
may be granted only upon showings that the deponent may be unable to 
attend trial to testify, that his testimony would be material, and that a 
deposition is necessary “in order to prevent a failure of justice.”’* The 
prosecution (unless it procures the connivance of a witness who is being 
detained under an appearance bond he cannot pay) can never have a 
deposition taken, There is no requirement that the defendant be personally 
present, but there is authority for the proposition that the rule gives the 
defendant the right to be present if “his presence ...is so necessary to his 
defense as to be considered a part of the adequacy of his representation by 
counsel.,””?® 

Once a deposition has been taken, Rule 15(e) provides that it may be 
used, subject to the rules of evidence, only if the witness is dead, sick, not 
amenable to process, or otherwise unavailable, or for the purpose of 
impeachment if the deponent testifies as a witness. Although the language of 
Rule 15(e) is not as narrow as 15(a), the notes of the advisory committee 
state that “[i]t was contemplated that in criminal cases depositions would be 
used only in exceptional situations,”!” and this language would therefore 
served to reemphasize those conditions of 15(a) (materiality, and the 
interests of justice) that do not appear in 15(e). 





12. The Manual, however, had adopted presence as a requirement if the deposition is 
to be admissible. See paras. 117b(2) and 145a. 

13. Fep. R. Crim. P. 15. 

14. Fep. R. Civ. P. 26(a) and 30. 

15. Fep. R. Crim. P. 15(a). 

16. 44 Comp. Gen. 749 (1965). 

. Fep. R. Crim. P. 15 (nn.). 
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The Greater Need for Depositions in Military Practice 


With this outline of the constitutional issues involved in the use of 
depositions, and of the practice followed in civilian courts, it is possible to 
consider the use of depositions in military practice. The Court of Military 
Appeals has said that they 


. . . believe Congress intended, in so far as reasonably possible, [for the adoption of 
the Code] to place military justice on the same plane as civilian justice, and to free 
those accused by the military from certain vices which infested the old system. . . .18 


In other words, wherever possible the accused is not to be disadvantaged 
because he committed his crime while in military service instead of in 
civilian life. 

Although it has laid down this standard as an ideal, the Court of Military 
Appeals has also recognized that depositions are one of the areas in which 
the requirements of military life have dictated a departure from the pro- 
cedures followed in civilian courts. In Drain’ the court noted that 


. .. the broad use of depositions against a defendant in criminal cases is peculiar to 
military law, and that it arises justifiably from difficulties in obtaining witnesses— 
which difficulties are unique to law administration in the Armed Forces. (Emphasis 
supplied. ) 2° 


A leading writer has detailed some of the particular difficulties which have 
led the courts to uphold this relatively high use of deposition testimony. 


For instance, when the Armed Services are operating in foreign countries where 
there is no American subpoena power, it might be impossible to compel a foreign 
civilian witness to come to the place where the trial is held, and yet he may be quite 
willing to give a deposition. Furthermore, military life is marked by transfers of per- 
sonnel—the military community being much more transient than most groups of 
civilians. To retain military personnel in one spot so that they will be available for 
a forthcoming trial, or to bring them back from a locale to which they have been 
transferred, might involve considerable disruption of military operations. Likewise, 
in combat areas there is often considerable risk that a witness may be dead before 
trial date, in which event, were civilian rules to be followed, his testimony would 
be lost.21 


Although a recent case has sharply limited the use of depositions when the 
deponent is a serviceman stationed elsewhere,” the other possibilities noted 
above—that foreign witnesses cannot be compelled to testify and that 
military personnel run a higher risk of dying defore trial—retain their 
validity and will undoubtedly continue to do so. In short, the court’s assertion 
that “the broad use of depositions against a defendant in criminal cases is 





18. United States v. Clay, 1 USCMA 74, 77, 1 CMR 74, 77 (1951). 

19. United States v. Drain, 4 USCMA 646, 16 CMR 220 (1954). 

20. Id. at 648, 16 CMR at 222. 

21. Everett, MiLirary JUSTICE IN THE ARMED Forces OF THE UNITED STATES 221-22 
(1956). 

22. United States v. Davis, 19 USCMA 217, 41 CMR 217 (1970). 
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peculiar to military law’** stems from no more than a recognition that the 
basic nature of military life is such that a significantly greater percentage 
of witnesses will be unavailable at the time of trial than is true in civilian 
courts. 


TAKING THE MILITARY DEPOSITION 
Preconditions to Taking 


Granting, then, the need for greater use of depositions in courts-martial, 
it is necessary to examine the manner in which depositions are taken and 
used to understand their effect upon the right of an accused. 

The initial consideration is the requirements that must be met before a 
deposition can be taken. It was pointed out above that for criminal trials in 
civilian courts a deposition may be taken only upon a court order issued 
after the movant has made a showing that the deposition is likely to be 
necessary. In the military, on the ‘other hand, there is no requirement that 
a deposition be taken on a court order. Article 49(a) provides that, “any 
party may take oral or written depositions.’”** Closer examination, however, 
reveals that, while an order is not required, approval is. The military judge 
(or convening authority if the case is not assigned for trial) is given the 
power to “forbid” the taking of the deposition “for good cause.” Neither 
the Code nor the Manual offer any illumination as to the scope of “good 
cause,” but in light of the announced policy of placing—insofar as practical 
—‘military justice on the same plane as civilian justice,”** it would appear 
that denial for good cause would lie at least when there was no showing 
that a witness would likely be unavailable at trial, or that his testimony 
would be material to the case. It has also been suggested that “good cause” 
encompasses “the wholesale taking of merely cumulative depositions that 
would be irrelevant,” as well as requests for depositions that constitute 
“delaying or frivolous tactics.””?’ 

An inference that the power to forbid a deposition is essentially a 
back-door equivalent to the civilian requirement that a deposition taking be 
approved finds support in the provisions of the Manual. Paragraph 
1176 (1) states that a “request for permission” to take a deposition will 
“normally” be submitted, and that the request will include not only “the 
reasons for taking the deposition,” but also “the points desired to be 
covered therein.” Moreover, “opposing counsel will be permitted to inspect 
the request and any accompanying papers.””* The “normally,” however, 
must be emphasized. While obtaining official approval for the taking of a 





23. United States v. Drain, 4 USCMA 646, 16 CMR 220 (1954). 

24. UCMJ, art. 49(a), 10 U.S.C. § 849(a) (1970). 

25. Id., United States v. Clay, 1 USCMA 74, 77, 1 CMR 74, 77 (1951). 
26. Id. 

27. Milius, Depositions in Court-Martial Trials, JAG J. 6 (Oct. 1957). 

. MCM, 1969 (Rev.), para. 117b(1). 





SPRING 1972 e Depositions 


deposition is recommended,” the Court of Military Appeals has held that, 
although the convening authority “should not be ignored,” the Code does 
not require his “prior approval .. . to validate the taking” of a deposition.*° 

Although this procedure is not as stringent as the civilian requirement 
that a court order authorize the taking, it must be remembered that the 
safeguards—or lack thereof—in being able to get a deposition taken are 
relatively unimportant. Of much greater concern to the accused are the 
procedures governing the actual taking of the deposition and the conditions 
under which deposition testimony, instead of live testimony, may be used at 
a court-martial. 


Written vs. Oral 


In the actual taking of a deposition, the first matter to be resolved is 
whether to use written interrogatories or an oral question-and-answer 
format. Both the Code*! and the Manual* allow either method, but since 
Jacoby* the use of written interrogatories has been sharply limited. 
Although in holding that a deposition taken using written interrogatories 
violated an accused’s consitutional right of confrontation unless he was 
afforded the “opportunity to be present with his counsel at the taking” of 
the deposition, the court stopped short of prohibiting written depositions 
altogether. It made clear, however, its strong dislike for the procedure, 
suggesting that effective “cross-examination necessarily depends as much 
upon the witness’s answers to the questions put by the prosecution as it 
does”*® upon the questions themselves. (Emphasis by the Court of Military 
Appeals. ) 

It is easy to see why the court would not like the cross-examination 
afforded by written depositions. Although the Manual is mandatory when it 
provides that the side requesting the deposition “will submit” its proposed 
written interrogatories to the opposing counsel, who “will be allowed a 
reasonable time for the preparation of cross-interrogatories and objections, 
if any,”®* this preserves a right to conduct a cross-examination that is no 
more than second-rate. As the court pointed out in Jacoby, this does not 
allow any examination of what the deponent has said; the opposing counsel 
must frame his questions without really knowing how much the deponent 
knows about the case, or whether he is friendly or hostile, or what 
inconsistencies his testimony will contain. 

In spite of these obvious defects, the court has not placed an absolute ban 





. Milius, supra note 27, at 8, 10. 

. United States v. Ciarletta, 7 USCMA 606 at 611, 23 CMR 70 at 75 (1957). 
. UCMJ, art. 49(a), 10 U.S.C. § 849(a) (1970). 

. MCM, 1969 (Rev.), para. 1172. 

. United States v. Jacoby, 11 USCMA 428, 29 CMR 244 (1960). 

. Id. at 433, 29 CMR at 249. 

35. id. at 482, 29 CMR at 248. 

36. MCM, 1969 (Rev.), para. 117c(1). 
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on written depositions, either in Jacoby itself or in several cases it considered 
within the next few months. Two such cases held that it was prejudicial to 
the accused’s right of confrontation to admit written depositions in 
evidence.*’ Both of these cases, however, were brief, one-paragraph opinions 
that announced a decision and cited Jacoby as authority; although no facts 
were given in either opinion, it would appear that these cases involved an 
application of the narrow Jacoby holding that the accused must be 
present at the taking of a written deposition. There is nothing to indicate 
that either case overturned the use of a written deposition at which the 
accused was in fact present. And in two other cases, the court declined to 
review a board of review decision upholding the use of a written deposition,** 
although in one of these cases the trial defense counsel had offered no 
objection to a written deposition,®® and in the other he had even preferred 
it. Each then lost the court-martial and appellate counsel charged, on 
appeal, that the use of the written deposition had been in error. 

One board of review decision, however, has taken a step which the Court 
of Military Appeals has not: it held the convening authority abused his 
discretion in failing to grant a defense request for an oral, instead of 
written, deposition.*t Among the factors relied on by the board were the 
“seriousness of the offense”*? (sodomy), the “materiality of the testimony” 
(the deponent was the Government’s sole witness to establish its case), and 
the “wholly unsatisfactory” nature of written interrogatories “as a means of 
obtaining the testimony of vital witnesses.” 

In summary, even though written depositions are still permissible, Jacoby 
seems to have changed their status to not-yet-impermissible. Since even 
before Jacoby, judge advocates had recognized the inherent defects that 
made written depositions “an extremely poor means of presenting evidence,” 
whose use “should be kept to a minimum,” it appears doubtful they will 
be used except in unique situations. It is suggested that they not be used 
unless both counsel agree that the expected testimony is to be fairly routine, 
noncontested, capable of short (preferably “yes” and “no”) answers, and 
that an oral deposition would be clearly inconvenient under the circum- 
stances. 

Because of these defects in the nature of written depositions, and the 
court’s expressed doubts about them, they seem to have fallen into rather 





37. United States v. Lawrence, 11 USCMA 504, 29 CMR 320 (1960); United States v. 
Weinstein, 11 USCMA 599, 29 CMR 415 (1960). 

38. United States v. Frischholz, 29 CMR 852. reh. denied, 12 USCMA 727 (1960); 
United States v. Hoffman, 29 CMR 795, reh. denied, 11 USCMA 783 (1960). 

39. Id., Hoffman. 

40. United States v. Frischholz, 29 CMR 852, reh. denied, 11 USCMA 783 (1960). 

41. United States v. Turman, 25 CMR 710 (1957). 
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general disuse: the Court of Military Appeals has not passed on a case 
involving them in 10 years. For all of these reasons, this paper will not 
discuss them further. 


Notice to the Accused 


Assuming, then, that an oral deposition is to be taken, it is important to 
consider the procedural safeguards that are required. It was pointed out in 
the introduction that the right of confrontation confers three benefits on a 
defendant, and the two of these that can be preserved when depositions are 
used—the right of cross-examination and the right of personal confronta- 
tion—must be preserved at the taking, or they will be denied. 

The first such safeguard is adequate notice, which is a prerequisite to the 
taking of a deposition. Paragraph 117b (4) of the Manual copies the 
language of the Code** when it says that the party taking the deposition 
“shall give to every other party reasonable written notice of the time and 
place for taking the deposition.” (Emphasis supplied.) The Manual adds 
that, if inadequate notice is claimed, objection must be made when the 
opposing side seeks to introduce the deposition and that failure to make a 
timely objection will be regarded as a waiver.*’ But upon making proper 
objection, it is obviously reversible error when the accused is not notified 
at all,** or when the notice is oral,*® or when it is unreasonable because it 
fails to name or specifically identify the deponent,®° or because it was given 
to the accused less than 2 hours before the scheduled taking,®' or because 
it was given the day before the scheduled taking and not rescheduled when 
it was learned that the accused’s civilian counsel had a prior commitment to 
be in a distant civilian court for another client at the scheduled time.* 


The Deposing Officer 


The Manual also enumerates the parties who are necessary at the deposi- 
tion. In addition to the deponent, there must be a reporter, an interpreter 
(if necessary), and a person to take the deposition.” His function is to 
maintain order during the taking of the deposition, to protect counsel 
and the deponent from annoyance or oppression, and to administer oaths 
to the deponent, the reporter, and the interpreter.** His role is purely 
administrative, not legal: he is not to rule on objections and motions 
made during the taking of the deposition, but merely to see that they are 





46. UCMJ, art. 49(b); 10 U.S.C. § 849(b) (1970). 

47. MCM, 1969 (Rev.), para. 145a. 

48. United States v. Miller, 7 USCMA 23, 21 CMR 149 (1956). 
49. United States v. Brady, 8 USCMA 456, 24 CMR 266 (1957). 
50. Id. 

51. United States v. Donati, 14 USCMA 235, 34 CMR 15 (1963). 
52. United States v. Matthews, 31 CMR 620 (1962). 

53. MCM, 1969 (Rev.), para. 117b(7). 

54. Id. 
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recorded in the deposition.® For this reason there is no requirement that 
he be a lawyer or legally trained. The only prerequisite is that he be “any 
military or civil officer authorized by the laws of the United States or 
by the laws of the place where the deposition is taken to administer oaths.”** 
In effect, this means only that he need be a commissioned officer, for the 
Code provides that “all officers designated to take a deposition” shall have 
the authority to “administer oaths necessary in the performance of their 


duties.’>” 


The Requirement of Counsel 


But by far the most important requirements, and the accused’s primary 
safeguards, are the requirements relating to the defendant and his counsel. 
The Manual provides that 


The qualifications of counsel and the rights of the accused to counsel for the taking 
of a deposition are the same as those prescribed for trial by the type of court-martial 
before which the deposition is to be used. . . . The accused and his counsel with whom 
he has established an attorney and client relationship shall be present at the taking of 
any deposition unless the accused consents to the taking of the deposition in the 
absence of himself, his counsel, or both. If a deposition is to be taken before counsel 
have been otherwise detailed to a case, the authority who approved the taking of the 
deposition will designate counsel, preferably the trial counsel and defense counsel of 
an existing court or their assistants, to represent the prosecution and the defense in 
taking the deposition of any witness. (Emphasis supplied.) 58 


The major principles of this section need to be considered separately. 


First, it is provided that the qualifications required of counsel at the 
taking of the deposition shall be the same as those required at the type 
of court-martial in which the deposition will be used.*® For general courts- 
martial, this means that counsel on both sides must be certified judge 
advocates who are either law school graduates or members of a bar, or 
must be civilian counsel who are members of a bar.®® The accused can 
waive the right to have counsel and may represent himself, but he cannot, 
“even at his own insistence after full advice,” elect to be represented by 
someone else who does not meet these qualifications.™ 

All of these rules setting the requirements for counsel in general courts- 
martial also apply to special courts-martial at which a bad-conduct discharge 
may be adjudged.® For special courts-martial at which a bad-conduct 





55. Id. 

56. UCMJ, art. 49(c), 10 U.S.C. § 849(c) (1970); MCM, 1969 (Rev.), para. 1175 
(8). 

57. UCMJ, art. 136(b) (3), 10 U.S.C. § 936(b) (3) (1970). 

58. MCM, 1969 (Rev.), para. 1176(2). 

59. Id. 

60. UCM§J, art. 27(b), 10 U.S.C. § 827(b) (1970); MCM, 1969 (Rev.), para. 6b. 

61. MCM, 1969 (Rev.), para. 48a. 

62. MCM, 1969 (Rev.), paras. 6c and 48a. 
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discharge may not be adjudged, the requirements are almost as stringent. 
The defense counsel will be qualified as for a general court-martial, “unless 
counsel having such qualifications cannot be obtained on account of physi- 
cal conditions or military exigencies.”®* The Manual adds that “physical 
conditions or military exigencies” is not a loose catch-all, but is limited 
to “rare circumstances such as an isolated ship .. . or . . . a unit in an 
inaccessible area, provided compelling reasons exist why the trial must 
be held at that time and at that place.” (Emphasis supplied.) If the 
convening authority deems that such rare circumstances and compelling 
reasons exist, he “must . . . make a written statement explaining why”® 
the court-martial was conducted without fully qualified counsel, and this 
statement must be included in the appellate record of the case. While 
these provisions spell out in detail the requirements for defense counsel 
at special courts-martial, the only requirement for trial counsel is indirect. 
Both the Code and the Manual provide that he cannot have legal qualifi- 
cations (law school graduate, member of the bar, etc.) not possessed by 
the defense counsel. 

With respect to the taking of a deposition for eventual use at a special 
court-martial, there is one potentially troublesome unanswered problem: 
Does the combination of “physical conditions,”®’ “military exigencies,’® 
“rare circumstances,”®? and “compelling reasons,”’? which permit a trial 
to be conducted without counsel, also apply to the taking of a deposition 
in such a situation, even though the trial itself will properly be conducted 
at a time and place where fully qualified counsel are available? Such a 
situation is not at all difficult to imagine. If a crime is committed in a 
remote combat situation, the accused may be detained for later trial when 
counsel are available. The witnesses, however, cannot be similarly detained 
without materially impairing the combat effectiveness of the unit, yet 
they run a very real risk of being killed before the trial. The commanding 
officer is faced with a decision of taking depositions without counsel, or 
of risking the death of a witness whose testimony is essential to the case. 
Assuming that he does take the deposition, and the witness is killed, is 
the counsel-less deposition admissible at the court-martial? 

The language of the Manual is subject to conflicting interpretations. 





63. UCMJ, art. 27(c)(1), 10 U.S.C... § 827(c)(1) (1970); MCM, 1969 (Rev.), 
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1969 (Rev.), para. 6c. 
67. UCMJ, art. 27(c)(1), 10 U.S.C. § 827(c)(1) (1970); MCM, 1969 (Rev.), 
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It provides that, both “the qualifications of counsel” at the taking and 
the “rights of the accused to counsel” at the taking, shall be the “same 
as those prescribed” for the trial itself.’ Since the Code and Manual 
recognize that under unique situations a special court may be conducted 
without qualified counsel,” in spite of the accused’s normal right to such 
counsel, it would seem that, if his rights to counsel at the taking were 
the “same,””® these rights could be similarly overridden by a unique 
situation. However, the language is subject to the opposite interpretation; 
namely, that if he is entitled to qualified counsel at his trial, therefore 
he has the “same” right to qualified counsel at the taking of any deposi- 
tion to be used at that trial. Because the Manual defines the defendant’s 
right to counsel at the taking with respect to the general “type of court- 
martial”’> involved, and not with respect to the specific court-martial that 
will try the accused, the first interpretation (admitting the deposition) 
would appear to be more consistent with the applicable language. If legally 
unqualified counsel may be used in these circumstances, it should be noted 
that they still are subject to a requirement that they be commissioned 
officers.”® 

For summary courts-martial there are no requirements for counsel at 
trial, as one man serves in all judicial functions of judge, jury, prosecution, 
and defense.” The Manual provides that depositions are admissible at 
summary courts-martial,” but their use is very infrequent. If the charges 
are not serious enough to merit a special court-martial, they probably are not 
serious enough to bother with taking depositions. When depositions are 
used, however, the court is again faced with construing the Manual, which 
provides both that “the rights of the accused to counsel . . . are the same” 
as at trial (i.e., none), and that “the accused and his counsel . . . shall 
be present” at the taking.” A court could construe the mandatory “counsel 

. shall be present” as overriding the fact that an accused is otherwise 
not entitled to counsel at summary courts, but this result appears unlikely— 
especially as it would open the door for defendants, faced with a summary 
court, to request depositions. This would give them the benefit of counsel, 
but without having to request a special court, and its greater sentencing 
power, at the expense of not having the summary court personally observe 
the demeanor of the witness whose deposition is offered. If a court should 





71. MCM, 1969 (Rev.), para. 117b(2). 
72. UCMJ, art. 27(c)(1), 10 U.S.C. § 827(c)(1) (1970); MCM, 1969 (Rev.), 
para. 6c. 

73. MCM, 1969 (Rev.), para. 1175(2). 
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75. Id. 

76. UCMJ, art. 49(a), 10 U.S.C. § 849(a) (1970). 

77. UCMJ, art. 16, 10 U.S.C. § 816 (1970); MCM, 1969 (Rev.), para. 4a. 
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hold that counsel are required at summary court depositions, it should 
be noted that there is no requirement that they be legally trained. The Code 
says only that they must be “commissioned officers.”®° 

It must be remembered that the requirements for counsel at depositions 
are determined by the type of court-martial at which they will later be used. 
If the case has already been referred for trial, the accused will already 
have counsel who can—in fact, must—represent him at the taking.*! But 
if the charges have not been referred for trial, it is hard to imagine the 
defendant being harmed: either he will be provided with better counsel 
than eventually proved necessary, or deficiencies in counsel at the taking 
will preclude the deposition being offered against him. Such deficiencies 
could not keep a deposition in his favor out, if he wanted it in; it is 
extremely doubtful he would have had a deposition taken before he was 
charged, and, in any event, he can waive the deficiencies of counsel,*” 
or the deficiencies in counsel will result in his being tried by a lesser court- 
martial—and subjected to a lesser sentence—than if counsel had possessed 
full legal qualifications. 


The Attorney-Client Relationship 


The second sentence of paragraph 117c(2), quoted with emphasis 
above,®* is perhaps the most important provision governing depositions 
in military law. It guarantees the accused the right to be represented by 
counsel, and the right to be present himself, at the actual taking of the 
deposition. It will be noted that this sentence guarantees nothing less 
than the individual elements included in the defendant’s constitutional 
right of confrontation. The only exception to these requirements occurs 
if the accused waives his rights; there is no provision here, as in the 
requirement that the accused have legally qualified counsel at a special 
court-martial, for deviating from the standard because of special circum- 
stances. Probably because the language of the Manual is so mandatory, 
these provisions have not proven difficult to apply. 

The problem has been in another part of the sentence—the requirement 
that the defendant’s counsel be one “with whom he has established an 
attorney and client relationship.”** This precludes the use of counsel, 
designated by the convening authority, who has not been accepted by the 
accused or who has not had a chance to confer with him. It was held in 


United States v. Miller® that 


There is more to creating the relationship of attorney and client than the mere 





. UCMJ, art. 49(a), 10 U.S.C. § 849(a) (1970). 

. United States v. Brady, 8 USCMA 456, 24 CMR 266 (1957). 
. MCM, 1969 (Rev.), para. 1176(2). 

. See text accompanying note 61, supra. 
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publication of an order of appointment. . . . An accused’s right to a counsel of his 
own choice, and the necessity of a finding that he has consented to representation by 
appointed counsel, was recognized by this Court in United States v. Goodson, 1 USCMA 
298, 3 CMR 32, where we said: “He [the accused] is entitled to select counsel of his 
own choice, and may object to being defended by the person appointed if he desires 
to do so.” The relationship between an attorney and client is personal and privileged. 
It involves confidence, trust and cooperation. . . . (Emphasis supplied.) ®¢ 


Relying on these principles, the Court of Military Appeals held the Miller 
deposition inadmissible. In that case, counsel had had no opportunity to 
consult with the defendant at any time before the deposition; moreover, 


| 
the defendant did not even know that this counsel had been appointed to 
; represent him. As a result, counsel’s questions in cross-examination of 
5 the deponent (who was the prosecution’s key witness) were—out of neces- 
5 sity—extremely vague and general; they did not even touch on the facts 
, concerning alibi, which was the chief defense contention at trial. The 
- court then concluded its argument on this point by stating that 
1 For the foregoing reasons, we are convinced the relationship of attorney and client 
was not truly created and [that] at the taking of the deposition . . . the accused was 
not represented within the fair intent of the Codé. . . . [We will not hold] that the 
right of confrontation could be satisfied by merely sending some attorney to a hearing 
without the knowledge of, acceptance by, or consultation with, an accused. To bind 
s the accused, we feel there must be some semblance of acceptance on his part, as 
is representation by total strangers is neither desirable nor fair. . . 87 
y Refining this requirement of attorney-client relationship in subsequent 
rf cases, the Court of Military Appeals has held that tacit acquiescence is 
rs sufficient to show the defendant’s acceptance of appointed counsel—formal 
f approval is not necessary;** as in Miller, though, “mere designation” is 
a not enough to establish the relationship.*® This requirement has also been 
cs combined with the accused’s option to select civilian counsel, so that use 
1 of appointed military counsel at the taking of a deposition, when an attorney- 
q client relationship has been established with civilian counsel, constitutes 
y a deprivation of the right to counsel. This principle has been applied 
not only when the appointed counsel protested to the Government that 
the accused preferred to be represented by civilian counsel,®! but also 
" when the accused approved appointed counsel only as his associate counsel 
in the case, and was denied the right to have his civilian (chief) counsel 
4 present at the deposition.” 





. Id. at 28, 21 CMR at 154. 
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. United States v. Brady, 8 USCMA 456, 24 CMR 266 (1957). 
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In spite of this line of cases strictly construing the Manual’s requirement 
of an attorney-client relationship, the Court of Military Appeals recently 
upheld the use of a deposition when the accused had objected to the counsel 
detailed to represent him and had requested another.” In this case, the 
accused had been represented at an Article 32 investigation by one attorney, 
who was subsequently transferred to another duty station. A second attorney 
was then detailed as defense counsel for the court-martial. Apparently the 
accused made no immediate objection to this detailed counsel and dis- 
cussed his case with him. Then, some three weeks later, on the afternoon 
before the deposition was to be taken, he requested that the first attorney 
represent him. At the taking itself, he specifically objected to being rep- 
resented by his detailed counsel, although he indicated he would withdraw 
his objection if the attorney he had requested told him “sort of person- 
to-person” that he (the attorney) agreed with the detailed counsel repre- 
senting him at the deposition. Whether or not such assurances were made 
later by the attorney is not stated, but in any event the accused, by the 
time of trial, had changed his mind and specifically indicated his satisfaction 
with his detailed counsel. 

Completely avoiding the issue of an attorney-client relationship, the court 
declared that the issue was whether or not the accused was entitled to a 
delay in the taking while he tried to obtain his preferred counsel. Stating 
that the question of granting a delay was within the sound discretion of the 
deposing officer, the court held that there had been no abuse of discretion 
where the witness was due to leave within 3 days, when the requested coun- 
sel was actually unavailable on such short notice, and where the detailed 
counsel was familiar with the case. The court concluded, without any dis- 
cussion or explanation, that, since there had been no abuse of discretion by 
the deposing officer, “the deposition was properly admitted into evidence at 
trial.” * 

There are two serious deficiencies in this opinion.” First, the court’s 
basic conclusion, that the deposition was admissible at trial because there 
had been no abuse of discretion by the deposing officer, is a logical non 
sequitur. Whatever discretion the deposing officer may possess with respect 
to setting the time and place of the taking does not vest him with the power 
to decide the issue of admissibility. Admissibility is a legal question to be de- 
cided by a court according to judicial rules and standards, and is clearly not 
within the deposing officer’s purely administrative duties to preside at the 
taking and to note objections in the record. Secondly, and even more serious, 
the court declined to discuss at all the basic legal question of whether or not 
a deposition is admissible when an accused objects to being represented by 
his detailed counsel. Had the court discussed that issue, strong arguments 





93. United States v. Johnson, 20 USCMA 359, 43 CMR 199. 
94. Id. at 362, 43 CMR at 202. 
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could be raised on each side of this question. On the one hand, there is the 
mandatory language in the Manual, reinforced by a long line of cases, that 
an accused is entitled to the assistance of an attorney “with whom he has 
established an attorney and client relationship.” ®* On the other hand, this 
particular accused had apparently made no objection when counsel was 
detailed, and actually discussed his case with him. He suddenly objected 
three weeks later when the deposition was scheduled, and then, at some 
later time, he did accept the detailed counsel as his attorney and was 
represented by him at trial. Whether the court, had it analyzed these argu- 
ments, would have decided for or against admissibility is relatively unim- 
portant; the important, and unfortunate, result of their opinion is that, in 
holding the deposition admissible without even discussing these arguments, 
they have thoroughly confused the vital issue of an accused’s right to repre- 
sentation by an attorney with whom he has established an attorney-client 
relationship. 

This confusion has not been resolved in the court’s most recent pronounce- 
ment on the attorney-client relationship. In United States v. Gaines,® it 
appeared from the record that at least four separate defense counsel had 
represented the accused at various stages of the proceedings, but the issue 
of the accused’s representation by counsel was not raised on appeal. The 
court, however, noted the issue sua sponte and in a major digression took 
great pains to “express our concern over the manner in which counsel were 
shifted about.” * The court added, with obvious displeasure, that “this 
shuffling of counsel discloses a rather callous disregard for the nature of the 
attorney-client relationship.” ® Although the court thus went out of its way 
to note these facts on behalf of an accused who was apparently satisfied 
with his many counsel, in Johnson (decided only 2 and one-half months 
earlier) it had ignored basic logic in order to avoid deciding the same 
issue where the accused was clearly dissatisfied with his counsel. The court’s 
true attitude on the subject of the attorney-client relationship must therefore 
remain a matter of considerable doubt. 


Use OF THE MILITARY DEPOSITION 
Introductory 


The defendant’s third right inherent in the right of confrontation, the right 
to have the trier of fact “observe the demeanor and behavior of the wit- 
ness,” 1° cannot be preserved at all if deposition testimony is used. This 
right is protected, therefore, in the rules that prohibit the casual or custom- 
ary use of depositions in court-martials. 
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Since depositions are used in place of live testimony, an examination of 
the situations in which they may be used must consider both the provisions 
which authorize subpoenas to be served and the provisions which govern 
the prerequisites to deposition use. 


The Subpoena Power 


The codal authorization for subpoenas *®' contains two key provisions. 
The first is that “the trial counsel, the defense counsel, and the court-martial 
shall have equal opportunity to obtain witnesses;” '° this guarantees to the 
defendant his constitutional right to use the power of the Government to 
obtain witnesses in his behalf.!°* The second is that “[p]rocess . . . to compel 
witnesses to appear and testify ... shall run to any part of the United States, 
or the Territories, Commonwealths, and possessions;” '* therefore juris- 
diction is not limited by state lines, or even the coastline, but exists if the 
prospective witness is on any land where the United States is sovereign. 

Elaborating on these statutory provisions, the Manual provides that the 
trial counsel, since he represents the Government and has the power of the 
Government behind him, “will... provide for the attendance of those wit- 
nesses,” “for both the prosecution and the defense,” “who have personal 
knowledge of the facts at issue in the case.” 1° To secure defense witnesses, 
the defense counsel will request the trial counsel to subpoena them; if the 
two counsel disagree as to whether “the testimony of a witness so requested 
would be necessary,” '% the defense counsel will request the convening 
authority or military judge to decide whether to subpoena the witness. The 
request shall contain (1) a synopsis of the expected testimony, (2) the rea- 
sons why live testimony is needed, and (3) “any other matter” showing the 
testimony is necessary to promoie “the ends of justice.”!°’ The request will 
be granted or denied by weighing, inter alia, the expected testimony’s ma- 
teriality and relevancy to guilt or innocence, and the “equities of the 
situation.” 1% 

These Manual provisions for issuing subpoenas have increasingly reflected 
the opinion that depositions are far inferior to live testimony. The 1949 
edition provided that, “where a deposition would fully answer the purpose 
and protect the rights of the parties,” '°° a subpoena for personal appearance 
would generally be unnecessary. Moreover, judicial construction of the pro- 
vision placed the burden of proof on the defendant to show that a deposition 





101. UCMJ, art. 46, 10 U.S.C. § 846 (1970). 
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would not serve as well as personal testimony.'”® In contrast, the current 
subpoena paragraph of the Manual *!' does not mention or even refer to 
depositions as an alternative means of presenting testimony. This omission 
was deliberate, for the official comments to the new Manual state that 
. it is considered undesirable to emphasize the use of depositions in view of the 
development of the law since 1951. Additionally, it is the exception rather than the 
rule to use depositions in trials today.112 
The “development of the law since 1951” is best indicated by several Court 
of Military Appeals decisions. In United States v. Thornton '* a young 
second lieutenant was charged with larceny of Government funds. In a 
fairly unusual situation, his version of the transactions was such that, if 
believed, it was clear he felt he was acting under the proper authority of a 
superior officer—and without any criminal intent. The Government refused 
his request to subpoena the former commanding officers under whose au- 
thority he claimed to have acted, and whose testimony he felt would disprove 
the necessary element of intent. The court, reversing the denial of this re- 
quest, said 
An accused cannot be forced to present the testimony of a material witness on his 
behalf by way of stipulation or deposition. On the contrary, he is entitled to have the 
witness testify directly from the witness stand in the courtroom. To insure that right, 
Congress has provided that he “shall have equal opportunity [with the prosecution 
and court-martial] to obtain witnesses. . . .”114 
In United States v. Manos,'* the court responded to “a veritable barrage 
of contentions by the government, (including the assertion) that the Sixth 
Amendment . . . right to have compulsory process ... does not apply in trials 
by court-martial,” '® by saying that 
. . . We are . . . concerned with impressing on all concerned the undoubted right 
of the accused to secure the attendance of witnesses in his own behalf; the need for 
seriously considering the request [for such witnesses]; and [the] taking [of] necessary 
measures to comply therewith if such can be done without manifest injury to the 
service. . . . (Emphasis supplied. ) 117 
And most recently, in United States v. Davis,!* the court noted that, 


While the use of depositions in courts-martial is authorized by [the UCMJ] if certain 
pre-requisites are satisfied, this codal provision does not conflict with the right to 
compulsory process as depositions are an exception to the general rule of live testi- 
mony and are to be used only when the Government cannot reasonably have the witness 
present at trial... . (Emphasis supplied.) 119 





110. United States v. De Angelis, 3 USCMA 298, 12 CMR 54 (1953). See also Everett, 
supra note 9, at 136. 

111. MCM, 1969 (Rev.), para. 115. 

112. Analysis of Contents, MCM, 1969, Ch. XXIII. 

113. 8 USCMA 446, 24 CMR 256 (1957). 

114. Id. at 449, 24 CMR at 259. 

115. 17 USCMA 10, 37 CMR 274 (1967). 

116. Id. at 14, 37 CMR at 278. 

117. Id. at 15, 37 CMR at 279. 

118. United States v. Davis, 19 USCMA 217, 41 CMR 217 (1970). 

. Id. at 220, 41 CMR at 220. 
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The combined effect of these provisions relating to subpeena—UCMJ, 
article 46 (statutory), MCM paragraph 115 (executive), and the various 
decisions (judicial) would indicate that live testimony would be required 
over depositions whenever the witness had a “personal knowledge of the 
facts” that was “material” and helped establish “guilt or innocence,” !*° 
except when prevented by military necessity or by a civilian’s absence from 
the United States or its jurisdiction. The provisions relating to depositions, 
however, do not envision such a broad use of live testimony. 


Conditions for the Use of Depositions 


The Code allows the use of depositions if it is shown that the witness’ live 
testimony is impossible because of “death, age, sickness, bodily infirmity, 
imprisonment, military necessity, non-amenability to process, other reason- 
able cause, or present whereabouts... unknown.” '! Coupled with the 
Manual’s sole relevant requirement that “due diligence” be used to locate a 
witness }*? and with an early case’s holding that nonamenability to process 
is not enough to allow a deposition to be used in the absence of a showing 
that the witness (a foreign national) was unwilling to testify voluntarily,’ 
these conditions alone are not objectionable; they merely mirror the require- 
ments for deposition use in Federal criminal trials with military necessity 
added to the list. The problem is that these provisions do not stand alone, 
for the Code also provides that depositions may be used if 


. . . the witness resides or is beyond the State, Territory, Commonwealth, or District 
of Columbia in which the court, commission, or board is ordered to sit, or beyond 
100 miles from the place of trial or hearing; . . .124 


The effect of this section is to emasculate the nationwide service of process 
in article 46; though service of subpoena may still be made, a deposition 
may be used instead if the witness is presently beyond a 100-mile radius, or 
beyond a state line regardless of distance.'* This provision differs markedly 
from civilian practice '*° and cannot be justified by any condition “unique 
to law administration in the Armed Forces.” !27 Moreover, it contravenes 
the congressional intent to place, “in so far as reasonably possible, . . . mili- 
tary justice on the same plane as civilian justice.” !* 


Davis: A Desirabie Result but an Uncertain Rule 
To its credit, the Court of Military Appeals seems to have recognized 





120. MCM, 1969 (Rev.), para. 115a. 

121. UCMJ, art. 49(d) (2) and (3), 10 U.S.C. § 849(d)(2) and (3) (1970). 
122. MCM, 1969 (Rev.), para. 145. 

123. United States v. Stringer, 5 USCMA 122, 17 CMR 122 (1954). 

124. UCMJ, art. 49(d) (1), 10 U.S.C. § 849(d) (1) (1970). 

125. United States v. Chapman, 11 CMR 639 (1953). 

126. Fen. R. Crim. P. 15. 

127. United States v. Drain, 4 USCMA 646, 648, 16 CMR 220, 222 (1954). 
128. United States v. Clay, 1 USCMA 74, 77, 1 CMR 74, 77 (1951). 
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this dichotomy and, though it has not adequately articulated the limits of 
its position, it has taken the first step toward aligning the military rule with 
the civilian practice, contravening in part the express language of article 
49(d) (1). Quoting from both Thornton (“An accused cannot be forced 
to present the testimony of a material witness... by way of... deposi- 
tion.”) °° and Manos '*" (“We are... impressing on all concerned the un- 
doubted right of the accused to secure the attendance of witnesses.”) ,1°? the 
court held in Davis * that the statute’s 100-mile limitation did not deprive 
the accused of his right to live testimony when the witness was a serviceman 
who was stationed elsewhere in the United States; such a witness “was 
always within the jurisdiction of a military court” and was not “unavail- 
able,” '** because the Government could, in the absence of special conditions, 
arrange for him to be excused from regular military duties and transported 
to the place of trial to give his testimony. 

It is important to realize that Davis left several questions unanswered. 
First, although the deponent was in fact in another state, the court did not 
examine or even mention the “state line” clause of article 49(d) (1). In 
holding that he should have been procured as a live witness, they referred 
only to the “100 mile” clause. Second, it did not discuss at all whether this 
holding applied to service personnel stationed overseas, rather than else- 
where in the United States, although the actual holding in the case did 
govern the “deposition of a serviceman” ** without limiting it to those 
stationed in the United States. And third, it did not indicate whether the 
same rule would be applied to civilian witnesses, as well as servicemen. Al- 
though the court declined to discuss these three issues, it is significant that, 
in dicta, it quoted with apparent approval from an article which expressed 
the opinion that 


. . . [T]oday there can be no justification for using the depositions . . . of witnesses 
who are amenable to process and otherwise able to testify, solely because they are 
located some arbitrary distance from the place of trial. . . .136 


This passage lays the groundwork for a later holding that the “100 mile” 
and “state line” clauses, whether applied to servicemen or civilians, violate 
an accused’s constitutional right to confrontation. The effect of such a hold- 
ing would be to require live testimony of any witness amenable to process, 
and would make the requirements for the use of depositions in courts- 
martial conform (except for “military necessity”) to the requirements in 





129. United States v. Thornton, 8 USCMA 446, 24 CMR 256 (1957). 
130. Id. at 449, 24 CMR at 259. 

131. United States v. Manos, 17 USCMA 10, 37 USCMA 274 (1967). 
132. Id. at 15, 37 CMR at 279. 

133. United States v. Davis, 19 USCMA 217, 41 CMR 217 (1970). 
134, Id. at 223, 41 CMR at 223. 

135. Id. at 224, 41 CMR at 224. 

. Id. at 223, 41 CMR at 223. Quoting from Melnick, supra note 8, at 41-42. 
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civil courts. Whether the Court of Military Appeals will take this step re- 
mains to be seen. 

The court’s failure to discuss these issues (i.e., the “state line” clause, the 
effect of a serviceman being stationed overseas, and the opinion’s applicabil- 
ity to civilian witnesses) has left some uncertainty surrounding the use of 
depositions. Even more uncertainty, however, was created by the Court’s 
use of vague and somewhat contradictory terms when it tried to articulate 
a guideline. The majority opinion held that a serviceman-witness must testify 
live unless his “actual unavailability” was established.'*’ In a concurring 
opinion, Judge Darden specifically rejected this “actual unavailability” test 
in favor of a “reasonableness” standard that would consider the testimony’s 


... bearing ...on... guilt or innocence . . . whether the testimony is cumulative, 
the length and complications of the travel involved, and the military effect of the 
absence of the witness from his unit. . . .138 


Although this reasonableness test includes several factors that would appear 
highly relevant in deciding whether a deposition should be used instead of 
live testimony, the fact remains that the majority rejected this test in favor 
of an “actual unavailability” standard—a standard they chose not to explain 
or define. 

It should be noted that, whatever the court’s “actual unavailability” test 
is, it is presumably something different from “total unavailability” or “ab- 
solute unavailability.” And, if it is different, that difference could represent 
some partial acceptance of Judge Darden’s “reasonableness” criteria into 
“actual unavailability.” This is especially true of the military necessity 
factor which the majority apparently felt was “one basis for utilizing a 
deposition,” at least during “war or an armed conflict.” °° 

Any attempt to define what the court meant by “actual unavailability” is 
only clouded by reference to the rest of the opinion. At one point the ma- 
jority quoted and reaffirmed the holding in Sweeney ‘*° that, 


. . . [EJach case must be decided on an ad hoc basis in which the materiality of the 
testimony and its relevance to the guilt or innocence of the accused, . . . is weighed 
against the equities of the situation. . . .141 


This passage sounds suspiciously like the “reasonableness” test of Judge 
Darden, especially in light of the court’s further assertion that “depositions 
are to be used only when the government can not reasonably have the wit- 
ness present at trial.” (Emphasis supplied.) 14? 

Putting all of these factors together to try and fathom the real extent of 
Davis is difficult: the vagueness of the court’s language provides “instant 





137. Id. at 224, 41 CMR at 224. 

138. Id. 

139. Id. at 223, 41 CMR at 223. Quoting from Melnick, supra note 8. 
140. United States v. Sweeney, 14 USCMA 599, 34 CMR 379 (1964). 
141. Id. at 606, 34 CMR at 386. 

142. 19 USCMA at 220, 41 CMR at 220. 
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precedent” for whatever course it should select in the future. It would be 
easy to say that those parts of the opinion that sound in reasonableness 
are the heart of Davis and that “actual unavailability” is an aberration, 
but it must be remembered that “actual unavailability” is the holding of 
the case, not some isolated passage of dicta. Even more significant is the 
fact that the majority, in publishing their “actual unavailability” holding, 
must have been aware of Judge Darden’s rejection of this standard in 
favor of an explicit statement of the “reasonableness” test. Yet, even when 
presented with this clear alternative, the majority refused to abandon 
“actual unavailability,” and it must be presumed that whatever this vague 
terminology entails, it means something different to them than “reason- 
ableness” does to Judge Darden. 


Post-Davis Developments in the Law 


Notwithstanding Davis’ failure to discuss the “state line” clause or to 
consider the situations presented when the witness is not a CONUS-based 
serviceman, and in spite of its failure to define the standard to be applied 
in future cases, there can be no doubt that it is a significant case. Although 
the opinion’s shortcomings are obvious, they cannot obscure the basic 
fact that the Court of Military Appeals has severely limited the use of 
depositions in military law. 

Since Davis there has been only one reported Court of Military Appeals 
decision considering the use of depositions instead of live testimony. In 
United States v. Gaines,'*® the court held the use of two depositions had 
been improper. One of the fact situations presented no real issue in that 
the witness’ command had been requested to produce him for trial, but 
took no action for several days. In the interim the witness had been trans- 
ferred from Vietnam to the United States, and the court held, without 
discussion, that the command’s failure to take prompt action was an 
inadequate justification for depriving the accused of his “fundamental 
right” to live testimony.’** The second deposition involved a witness who 
had been transferred to CONUS and discharged from the service for the 
convenience of the Government because there was not enough time remain- 
ing in his enlistment to permit productive reassignment. In holding this 
deposition inadmissible, the court relied on three factors: the cumulative 
effect of several procedural omissions at the taking, the fact that the 
witness would have still been in the service but for his early discharge, 
and the fact that there was no evidence that the witness was “actually 
unavailable.”!*° Though it is unfortunate that the court again enunciated 
its “actual unavailability” terminology without definition or elaboration, 
the holding of Gaines does seem to clarify some portions of Davis. First, 





143. 20 USCMA 557, 43 CMR 397 (1971). 
144. Id. at 562, 43 CMR at 402. 
145. Id. 
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the fact that the court relied on the witness’ discharge seems to indicate 
that, if he had still been in the service, he could have been ordered to 
the place of trial to testify, even though this would have been overseas. 
And second, the fact that the court relied on the lack of any evidence 
that the witness was unavailable would seem to indicate that the mere 
fact of a civilian witness’ distance from the place of trial (whether that 
distance is measured in miles, state lines, or international boundaries) 
cannot establish his unavailability. This gives rise to two inferences: first, 
that neither the 100-mile clause nor the state-line clause can be used to 
justify the use of depositions over live testimony; and second, that unavail- 
ability can only be established by a witness refusing a request to testify. 

It is significant to note that these two conclusions, supported by inference 
from Gaines, comprised the actual holding in Hodge, an unreported 
decision of the Navy Court of Military Review.’** In that decision the 
Navy Court held that Davis applied to civilians as well as to servicemen, 
the distance clauses of article 49(d)(1) notwithstanding. Moreover, they 
required that witnesses not subject to the process of the court-martial 
must be shown to be unwilling to appear voluntarily before their deposition 
could be used.'*” 

Although Gaines and Hodge can thus be read as extending the under- 
lying principle in Davis to those fact situations not actually covered by 
the Davis case, it is also important to consider Judge Darden’s dissent in 
Gaines. He noted, first, that the accused had ample opportunity, during 
a 3-week recess in the trial, to request formally that the witnesses be flown 
out from the States so that they could give live testimony. More funda- 
mentally, however, he expressed concern that an overly rigid rule requiring 
live testimony in trials in Vietnam would result in “unwitnessed” offenses 
there. 

In conclusion, the fact remains that, in the cases since Davis, the Court 
of Military Appeals has not directly answered any of the issues it left 
unanswered; nor has it made any attempt to clarify the vague standard 
it laid down. But neither has it deviated from the course it charted there 
of sharply limiting the use of depositions in military law. Judge Darden’s 
concern about unwitnessed crimes in remote or combat areas could portend 
a limited shift in policy, but such a shift could be justified by the “military 
necessity” in having crimes reported. The general proposition of Davis, 
that depositions are to be used sparingly in courts-martial without the 
consent of the accused, remains valid, though still indistinct. 





146. United States v. Hodge, No. 70 1099 (NCMR 16 Jul. 1969). 

147. The Hodge case was appealed to the Court of Military Appeals (20 USCMA 412, 
43 CMR 252) but the court did not decide the question of admissibility; instead, 
it held that, even if the deposition was inadmissible, the conviction was amply 
supported by the other evidence in the record. Any error, then, was not prejudicial. 
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Miscellaneous Points 


Three further points must be noted about the use of depositions. The 
first is that they may be used only in a “case not capital,” except that 
the defense may introduce deposition testimony in a capital case if the 
conditions for using depositions over live testimony are met.’ For pur- 
poses of article 49, a case is noncapital “whenever the convening authority 
directs that the case be treated as not capital,”!*® even though without 
such a limitation a capital sentence could be imposed. Similarly, a case 
is noncapital when the death sentence is authorized by the Code, but the 
maximum punishment prescribed by the President—pursuant to his author- 
ity to prescribe punishments°—is less than death.'*! The potentially 
troublesome problem in the capital-not capital distinction arises when 
the defendant is being tried for two or more offenses, some of which are 
capital and some of which are not. The Manual provides that each specifi- 
cation, in such a situation, constitutes a separate “case” within the meaning 
of the Code,’ and therefore a deposition may be offered as part of the 
noncapital case. Where the elements of the two offenses are distinct, this 
causes no difficulty. Where the elements are essentially the same, the 
accused, even though he is entitled to an instruction that the deposition 
testimony is to be considered by the court only in the noncapital case,'** 
would seem to invite convening authorities to bring charges on similar 
but separate offenses, directing that only one of them be treated as non- 
capital. Practically speaking, however, the lack of capital sentences since 
World War II makes these problems of academic interest only, at least 
for the foreseeable future. 

The second point is that depositions, when admitted, are “read in 
evidence.”'** Evidentiary objections may be made “in the same way they 
would be made if the evidence was offered in the usual manner.”!*> And 
since the deposition testimony retains its character as evidence, and is 
not an exhibit, it may not be examined by the members of the court, 
except for the president of a special court who must rule on admissibility.’ 

Finally, the Manual provides that depositions are admissible under 
rules of evidence other than those which set the conditions for admitting 
depositions.'*’ The chief effect of this provision seems to be that, as in 





148. UCMJ, art. 49(d) and (e), 10 U.S.C. § 849(d) and (e) (1970). 

149. UCMJ, art. 49(f), 10 U.S.C. § 849(f) (1970). 

150. UCMJ, art. 56, 10 U.S.C. § 856 (1970). 

151. MCM, 1969 (Rev.), para. 145a. 

152. Id. 

153. United States v. Gann, 3 USCMA 12, 11 CMR 12 (1953). 

154. UCMJ, art. 49(d), 10 U.S.C. § 849(d) (1970). 

155. MCM, 1969 (Rev.), para. 145a. 

156. United States v. Jakaitis, 25 CMR 724 (1957); MCM, 1969 (Rev.), para. 145a. 
157. MCM, 1969 (Rev.), para. 145a. 
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civil practice, a deposition, taken as a precautionary device in case the 
witness could not appear personally, may be offered to impeach that 
witness if he does give live testimony. 


SUMMARY 


The right of confrontation embodied in the sixth amendment enables 
a defendant to cross-examine, to personally confront, and to have the 
trier of fact personally observe, all witnesses against him. Because each 
of these subrights is fundamental, a defendant’s interest in having all 
material testimony given live will be honored in civil trials unless the 
witness is ill, dead, nonamenable to process, or otherwise genuinely unable 
to testify. 

In military law the Court of Military Appeals is moving gradually but 
steadily towards its objective of guaranteeing, insofar as possible, the 
same rights to an accused in military courts as he would enjoy in civil 
courts. As a part of this trend, a written deposition probably cannot be 
used against him without his consent; he is entitled to adequate notice 
before a deposition may be taken; he has the right to be present at the 
taking; and to have legally trained counsel represent him at the taking. 
These practices assure him of his right to personal confrontation and 
his right to conduct an effective cross-examination. 

In the use of depositions at court-martials, however, he is not entitled 
to the same safeguards he would enjoy in civilian life. The serious defect 
in the use of military depositions is the absence of any requirement that 
a witness be genuinely unavailable before his deposition can be introduced. 
Although there are several cases which state the accused’s right to personal 
testimony in forceful terms, the statutory language authorizing the use 
of depositions when it is merely convenient—but not necessary—still stands. 
A recent case has limited the use of depositions when the witness is another 
serviceman, but the court’s contradictory criteria and the fact that the 
case did not touch on civilian witnesses at all make it impossible to assess 
the true effect of the holding. The court did appear to move towards pro- 
tecting the accused’s interest in having live testimony, but it will take 
another and better reasoned decision to see how far they intend to move 
in that direction. 
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Fairways Regulations: Jurisdiction and Effect 


Commander Billy J. Legg, JAGC, USN* 


Commander Legg assesses the validity of the United States 
establishing by Federal regulations “fairways” as a means 
of traffic control in several high-seas areas off the United 
States coast. He coricludes that the United States action is 
reasonable in the interest of safety and is likely to achieve 
acceptance by the community of nations. 


THE INTER-GOVERNMENTAL Maritime Consultative Organiza- 
tion [hereinafter IMCO] in dealing with ships’ routing defines a fairway as 
“An area within defined limits inside which two-way traffic normally may be 
expected.”! Within the coastal zone of the United States, fairways have been 
established by Federal regulations for two purposes. In the Gulf of Mexico 
fairways and anchorage areas were established in 1966 to control the 
erection of oil platforms and provide safe approaches through the offshore 
oil fields to ports along the gulf coast.2 Off New York, Delaware Bay, 
Chesapeake Bay, San Francisco, and Santa Barbara, fairways were estab- 
lished in 1970 as part of IMCO’s international traffic-separation scheme 
aimed at reducing the risk of collision in congested and converging traffic 
areas.* The establishment and implementation of these fairways by Federal 
regulations raises important legal questions concerning their legal effect. 
These questions will be analyzed under two broad headings: the jurisdic- 
tional competence of the United States to establish unilaterally fairways 
on the high seas, and the legal effect of fairways regulations. 





*Commander Legg is currently serving in the International Law Division of the 
Office of the Judge Advocate General. He received the B.B.A. degree from the Univer- 
sity of Mississippi in 1961, the J.D. degree from the University of Mississippi in 1963, 
and the LL.M. degree from the University of Miami in 1972. Commander Legg has 
been admitted to practice before the Supreme Court of Mississippi, the Supreme 
Court of Florida, the United States District Court for the Northern District of 
Mississippi, and the United States Court of Military Appeals. 

1. INTER-GOVERNMENT MARITIME CONSULTATIVE ORGANIZATION, SHIPS’ ROUTINE AND 
TRAFFIC SEPARATION SCHEMES at 6 (1970) [hereinafter cited as IMCO’s Traffic Sep- 
aration Schemes]. 

2. 33 C.F.R. § 209.135 (1971). Section 209.138 establishes fairways in the Pacific Ocean 
at Port Hueneme, California. The authority of the Corps of Engineers to establish 
fairways is derived from 5 U.S.C. § 301 (1970). This section of the Code authorizes 
the President to delegate functions vested in him by law and functions required or 
authorized by law to be performed by Government officers subject to the approval, 
ratification, or other action of the President. 

3. “Prescription refers to the projection or enactment of policy as an authoritative rule 
or expectation.” M. McDoucat, Stupies 1n Wortp Pusiic Orper 175 (1960). 
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JURISDICTIONAL COMPETENCE 


The United States has competence to prescribe* and apply® laws regu- 
lating navigation in its territorial sea as long as those laws do not impinge 
upon or permanently restrict the right of innocent passage. Article 17 of 
the 1958 Convention on the Territorial Sea and the Contiguous Zone 
provides: 


Foreign ships exercising the right of innocent passage shall comply with the laws 
and regulations enacted by the coastal State in conformity with these articles and 
other rules of international law and, in particular, with such laws and regulations 
relating to transport and navigation.® 


Where fairways extend beyond the territorial sea, however, as they obvi- 
ously do in the Gulf of Mexico, does the United States have jurisdictional 
competence, regarding the navigation of ships on the high seas, to accom- 
modate the conflicting interests of the international community in freedom 
of navigation and the United States, exclusive interests in seabed-resource 
development and anti-pollution? To answer this question, pertinent parts 
of the 1958 Geneva Conventions on the High Seas and the Continental 
Shelf must be examined. 

The 1958 Geneva Convention on the High Seas [hereinafter High Seas 
Convention] is declarator of established principles of international law, 
and represents a codification of the ancient doctrine of freedom of the 
seas, which, inter alia, ensures freedom of navigation.’ Article 2 of the 
High Seas Convention forbids any nation to exercise jurisdiction over 
the high seas.* However, the commentary of the International Law Com- 
mission [hereinafter ILC] relating to article 2 observes: 


(5) Any freedom that is to be exercised in the interests of all entitled to enjoy it, 
must be regulated. Hence, the law of the high seas contains certain rules, most of 
them already recognized in positive international law, which are designed, not to 
limit or restrict the freedom of the high seas, but to safeguard its exercise in the 
interests of the entire international community. These rules concern particularly: 

(ii) The exercise of certain policing rights; 

(iv) The institution by a coastal State of a zone contiguous to its coast for the 

purpose of exercising certain well-defined rights; 

(v) The rights of the coastal States with regard to the continental shelf.® 





4. “Application is the administering of prescriptions, the final characterization of 
conduct in terms of conformity with prescription, in concrete instances.” Id. at 175. 

. IMCO’s Traffic Separation Schemes, supra note 1, at 6, 68, and 76. 

6. 1958 Geneva Convention on the Territorial Sea and the Contiguous Zone, [1964] 516 
U.N.T.S. 205, T.I.A.S. No. 5639; 15 U.S.T. 1606 [hereinafter cited as Territorial Sea 
Convention]. 

7. 1958 Geneva Convention on the High Seas, [1962] 13 U.S.T. 2312, T.L.A.S. No. 5200, 

450 U.N.T.S. 82 [hereinafter cited as High Seas Convention]. 

. Id. 

9. Francois, Report of the Int'l L. Comm’n covering its 8th session, [1956] 2 Y.B. 
Int’, L. Comm’n 278, U.N. Doc. A/3159. 
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Finally, the High Seas Convention itself provides that, 


These freedoms, and others which are recognized by the general principles of 
international law, shall be exercised by all States with reasonable regard to the 
interests of other States in their exercise of the freedom of the high seas.1® 


Turning to the 1958 Geneva Convention on the Continental Shelf [herein- 
after Continental Shelf Convention], article 5, paragraph 2, authorizes 
coastal nations to construct installations and other devices necessary for the 
exploration and exploitation of the natural resources of the continental 
shelf outside their territorial seas.1! However, the Shelf Convention further 
provides that the right of coastal nations to explore and exploit the natural 
resources of the continental shelf does not affect the legal status of the 
superjacent waters as high seas;'? that exploitation must not result in any 
unjustifiable interference with navigation;!* that notices and warnings of 
the presence of safety zones for installations and devices used in exploration 
and exploitation of seabed resources must be maintained;'* and that such 
installations may not be established in sea lanes essential to international 
navigation.’® 

Looking at the High Seas Convention and the commentary of the ILC 
together with the Continental Shelf Convention, the concept of a shared use 
of the resource area is clearly discernable. Less discernable is what methods 
can be used to accommodate spacial conflicts that arise from the shared use 
of the same resource area and which use, if any, takes priority. Although 
navigation clearly takes priority over seabed-resource exploitation in sea 
lanes essential to international navigation, in other areas the sole limitation 
on such activities is that they must not result in any unjustifiable inter- 
ference with navigation. 

What is an unjustifiable interference with navigation depends on a 
determination of what is reasonable, the ultimate test of law. What is 
reasonable with respect to unique conflicts resulting from use of the same 
resource area for extensive seabed-resource exploitation and navigation 
requires consideration of the particular circumstances of each case.'® 
Under the laws of the United States, the particular circumstances of each 
case are considered by the Corps of Engineers before a construction permit 
is issued in accordance with the provisions of the Rivers and Harbors Act.!” 





10. High Seas Convention, art. 2. 
11. 1958 Geneva Convention on the Continental Shelf, [1964] 15 U.S.T. 471, T.I.AS. 
No. 5578, 499 U.N.T.S. 311 [hereinafter cited as Continental Shelf Convention]. 

12. Id. at art. 3. 

13. Id. at art. 5, para. 1. 

14. Id. at art. 5, para. 5. 

15. Id. at art. 5, para. 6. 

16. Griffin, Accommodation of Conflicting Uses of Ocean Space with Special Reference 
to Navigation Safety Lanes, in The Law of the Sea. The Future of the Sea’s Resources 
73 (L. Alexander ed. 1968) [hereinafter cited as Griffin]. 

17. 33 U.S.C. §§ 401-426 (1970). 
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The Outer Continental Shelf Lands Act provides, in pertinent part, “The 
authority of the Secretary of the Army to prevent obstruction to navigation 
in the navigable waters of the United States is extended to artificial islands 
and fixed structures located on the outer continental shelf.’’* In view of the 
lack of objection or complaint by other States, the United States unilateral 
action, in issuing construction permits and establishing fairways, may be 
said to have been accepted as reasonable tacitly by other nations. The 
longer this situation continues, the stronger the inference of acceptance 
becomes. This is of course a subjective approach to determining reasonable- 
ness. A more objective determination requires consideration of the particu- 
lars of actual operations. 

Under existing circumstances ships may choose either one of two routing 
methods, or a combination of both, for transiting the Gulf of Mexico through 
the offshore oil fields. The two routing methods are: (1) Assume the risk 
of navigating through the obstructions with notice and warning of the 
danger, and (2) utilize the fairways and anchorage areas the United States 
has unilaterally established for ships routing through the obstructions.’® 

Under the first method, ships choose their own routes thereby reducing 
the length of the trip and the time delays required in complying with traffic- 
routing schemes. This method relies on improved navigational charts and 
devices, together with the International Regulations for Preventing Col- 
lisions at Sea,”° to avoid collisions and allisions on the high seas or the Gulf 
of Mexico. This method finds its legal authority in the ancient concept of 
freedom of navigation.24 However, the same concept requires that the free- 
dom be exercised with reasonable regard for the interests of others exer- 
cising freedom of the seas.”* It would seem reasonable therefore to expect 
ships to show regard for traffic-routing schemes designed to accommodate 
the conflicting legal uses of the area. Even ordinary rules of good seaman- 
ship would seem to indicate that ships should heed traffic-routing schemes. 

Under the second method, ships may choose to utilize the fairways estab- 
lished by the United States. These fairways are clear channels open at all 
times to permit free and unobstructed navigation by all vessels in the Gulf 
of Mexico.” 

As has previously been discussed, it may be argued that the United States 
has limited competence to regulate the exercise of freedom of navigation in 
the interest of safety and to accommodate it with other legitimate uses. 





18. 43 U.S.C. § 1333(f) (1970). 

19. 33 C.F.R. § 209.135 (1971). 

20. 1960 International Regulations for Preventing Collisions at Sea, [1965] 33 U.S.C. 
§ 1051, 16 U.S.T. 794, T.I.A.S. 5813. 

21. High Seas Convention, art. 2. 

22. Id. 

23. 33 C.F.R. § 209.135 (1971). 

24. See generally High Seas Convention, art. 2. See also Continental Shelf Convention, 
art. 5. 


208 













JAG Journal e XXVI 
Such limited-competence exceptions to the doctrine of freedom of the seas 
have previously been recognized in the Anti-Smuggling Act,®* in the Con- 
tiguous Zone,” and in the landmark case of Church v. Hubbart. In the 
Church case, a unanimous court held the power of the United States to pro- 
tect itself from injury may be exercised beyond the limits of its territorial 
sea. The Court further held that this power is not limited to certain marked 
boundaries, which remain the same at all times and in all situations. If the 
exercise of such power by the United States unnecessarily vexes and harasses 
foreign lawful commerce, foreign nations will resist. If it is reasonable and 
necessary, however, foreign nations will submit to the exercise of such 
power. Hence, a nation may lawfully take steps upon the high seas to protect 
itself, provided the means employed satisfies the test of reasonableness.”’ 
In this connection, before the United States unilaterally acted to establish 
fairways, the necessity for some regulation of navigation was recognized 
and a precedent established by the international community in the 1960 
Convention on the Safety of Life at Sea, which provides, inter alia: 


(a) The practice of following recognized routes across the North Atlantic in both 
directions and, in particular, routes in converging areas on both sides of the North 
Atlantic, has contributed to the avoidance of collisions between ships and with ice- 
bergs, and should be recommended to all ships concerned.28 


Whether in an objective sense the United States act of establishing fair- 
ways on the high seas in the Gulf of Mexico is reasonable regulation depends 
on the need for such regulation, the alternatives to such regulation, and the 
effectiveness of such regulation. 

Regarding need for regulation, in February 1969 there were about 6000 
platforms in the Gulf of Mexico with about half of them being in or near 
shipping lanes.”® The deep-draft traffic out of ports in the Gulf of Mexico 
is over 300 ships per day.*® Over 50 allisions with fixed platforms have 
occurred in the Gulf since 1960.*! The faster closing speeds of large, modern 





25. 19 U.S.C. § 1701 (1970). 

26. Territorial Sea Convention, art. 24. The British Parliament recently rushed through 
emergency legislation enabling their Navy to seize, and if necessary destroy, any 
ship that poses a pollution threat to British soil—even if it lies outside the U.K.’s 
3-mile territorial sea. United Kingdom: Oil in Navigable Waters Act 1971, c. 21, 
10 Int’: Lecat Mats. 584 (May 1971). This legislation is predicated on the Interna- 
tional Convention Relating to Intervention on the High Seas in Cases of Oil Pollution 
Casualties, signed at Brussels, November 29, 1969, 9 Int’L. Lecat Mats. 25 (Jan. 
1970). 

27. Church v. Hubbart, 6 U.S. (2 Cranch) 187 (1804). 

28. 1960 International Convention for the Safety of Life at Sea, [1965] T.I.A.S. No. 5780; 
16 U.S.T. 185; 536 U.N.T.S. 27 [hereinafter cited as SOLAS]. 

29. CoMMISSION ON MARINE ScIENCE, ENGINEERING AND Resources, Rept. ON Mcr. 
AND DEVELOPMENT OF THE CoasTAL Zong, part III, at 25 (1969). 

30. Id. 

31. Id. There have been 60 major collisions or groundings in the English Channel in the 
last 18 months. Newsweek, Apr. 26, 1971 at 72. 
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ships reduces reaction time available in which to avoid navigational dangers. 
Navigable drilling units are capable of frequent and rapid drill-site changes 
making up-to-the-minute navigational charts essential for information on 
current well positions. In addition to the obvious risk of allisions, there are 
other navigational difficulties that result from the conflicting special use of 
the same resource area. 


Off the Port of Galveston, a ship lost 37 hours anchored in fog because its radar 
could not differentiate between the sea bouys leading into the port and nearby oil 
installations. Off New Orleans ships have had difficulty in locating by radar the key 
sea buoy marking the channel entrance because it was hidden by oil installations.5” 


Regarding alternatives, once offshore oil wells are in place the only 
alternative to the use of fairways is to assume the risk of navigating through 
the fields. This alternative may be considered more or less reasonable de- 
pending on the state of navigational aids and a vessel’s navigating capability. 
The advent of improved charts, communications, sophisticated navigational 
devices, radar, etc. tends to indicate this is a reasonable alternative; how- 
ever, navigational equipment and expertise varies from ship to ship. These 
factors must be taken into consideration because in attempting to acommo- 
date conflicting interests alternatives must be considered in determining the 
reasonableness of the claimed competence of the coastal state. As Professors 
McDougal and Burke have pointed out, 


A state may not unilaterally decide what is reasonable with respect to exclusive claims 
and lawfully impose its decision upon the international community. It is not the 
unilateral claim, but the acceptance by other states, even when manifested in recipro- 
cal tolerances, which creates the expectations of uniformity and “rightness” in decision 
which we commonly call international law. The determination of what is reasonable 
in a particular controversy requires, accordingly, both (1) an authoritative decision- 
maker (in customary international law, the general community of states) and (2) 
decision by community criteria. It is only by a weighing and balancing of relevant 
factors by authorized decision-makers in terms of community criteria that reasonable- 
ness, if the word is to be given its historic and common meaning, can be determined.*? 


Therefore on the basis that congested traffic conditions pose a threat to safety 
of life, the United States might justify unilateral action establishing fair- 
ways outside its territorial sea as a reasonable regulation and not an appro- 
priation. 

Whether fairways regulations have been effective is difficult to judge, 
since the 1966 Federal regulations do not make the use of fairways manda- 
tory. The obvious question raised here is, if under international law the 
United States has competence to exercise this limited-purpose jurisdiction 
with regard to fairways, why is the use of fairways made discretionary and 
not mandatory? The answer is many faceted. Making the use of fairways 
discretionary avoids possible complaints by other states of lack of United 





32. Griffin, supra note 16, at 74. 
33. M. McDouecat and W. Burke, Tue Pusiic Orper oF THE Oceans 48, n.125 (1965). 
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States jurisdictional competence to apply its regulations universally while 
establishing a possible presumption of negligence against ships not utilizing 
the fairways.** Although use of the fairways is discretionary, substantial 
compliance is achieved because shipping companies are presented with the 
alternative of using the fairways or being liable for damages resulting from 
allisons. Such economic pressure often forces the shipping companies to use 
the fairways.* To require fishing boats to use fairways would be unreason- 
able for fishing boats must go where the fish go.** Ships bound for nearby 
ports would have to travel greater distances, exposing themselves to greater 
risks in congested traffic areas.*” Many ports in the Gulf of Mexico cannot 
be linked by a fairways system without creating confusion and substantially 
reducing the area available for mineral production. Making the use of fair- 
ways discretionary avoids many of these practical problems and negates any 
obligation to police the fairways. Finally, the 1960 Convention on the Safety 
of Life at Sea, which can be considered something of an international law 
precedent for regulating navigation by means of fairways, does not make 
their use mandatory.** IMCO’s International Traffic Separation Schemes 
provide, 


The use of traffic separation schemes is not compulsory; it is for ships’ masters to 
decide, after assessing the situation and circumstances, whether or not to follow the 
recommended routes. It should, however, be understood that ships navigating against 
the recommended direction of traffic, within designated traffic lanes, are exposed to 
unreasonable risks because of the possibility of meeting a large number of ships on 
opposite or nearly opposite courses. Consequently, ships not wishing to follow the 
recommended routes are advised to keep well outside the boundaries of established 
schemes and not hamper the organized traffic.9 


LEGAL EFFECT OF FatRways REGULATIONS 


The effects of the establishment of fairways by the United States and 
IMCO are basically the same with respect to collisions between ships, even 
though the purposes for which they were created are different. The fairways 
in the Gulf of Mexico are for the purpose of dealing with the special conflict 
between ships and fixed objects using the same ocean space.*® The fairways 
established outside major seaports and in some straits are for the purpose 





34. See Brown & Root Marine Operators Inc. v. Zapata Off-Shore Co., 377 F.2d 724 
(1967). 

35. Knight, Shipping Safety Fairways: Conflict Amelioration in the Gulf of Mexico, 
J.:Mar. Law & Com. 1, 19 (A. Garretson ed. 1969). 

36d. 

37: Id. at 18. 

38. SOLAS. 

39. IMCO’s Traffic Separation Schemes, supra note 1, at 5. 

40. 33 C.F.R. § 209.135 (1971). 
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of dealing with traffic-density problems.*! Neither the United States nor 
IMCO have attempted to make the use of fairways mandatory because 
varying circumstances, weather conditions, emergencies, ships’ functions 
(fishing, research or military), etc., might make their use impractical. Since 
the use of fairways is not mandatory, ships using them cannot claim a right 
of way or priority over other ships. All ships, including those using fairways, 
must observe the International Regulations for Preventing Collisions at Sea, 
which remain the only mandatory rules governing ships’ maneuvers on the 
high seas.*? Under these mandatory rules, prescribed by the international 
community and applied by the admiralty courts of all states, a vessel or 
structure involved in a collision and shown to be guilty of a breach of one 
of the rules of navigation, or some other statutory standard, in order to 
escape liability must prove not only that the breach probably did not, but 
also could not have contributed to causing the collision.** This is commonly 
known as the Pennsylvania Rule. 

Statutory Rule 29 of the International Regulations for Preventing Col- 
lisions at Sea is of particular importance with respect to fairways. 


Nothing in these Rules shall exonerate any vessel, or the owner, master or crew 
thereof, from the consequences of any neglect to carry lights or signals, or of any 
neglect to keep a proper look-out, or of the neglect of any precaution which may be 
required by the ordinary practice of seamen, or by the special circumstances of the 
case.*4 


Clearly, the ordinary practice of good seamanship and the special circum- 
stances of the case would indicate that all ships should show regard for 
fairways-traffic routes. Under these circumstances, a collision through disre- 
gard of heavily traveled routes would probably raise an inference of negli- 
gence but would not amount to negligence per se or statutory fault. 

In cases of allisions with fixed objects outside the fairways, there is a 
presumption that the moving unit is at fault.* This presumption suffices to 
make a prima facie case of negligence against the moving unit.*® Logically, 
the only entity capable of maneuverability is at fault in an allision with an 
anchored ship or fixed object that is properly marked in accordance with 
international regulations (lights, shapes and signals). This presumption can 
be rebutted if the maneuvering ship can show the accident was unavoidable.*’ 





41. IMCO’s Traffic Separation Schemes, supra note 1, at 4. 

42. Griffin, supra note 16, at 78. 

43. The Pennsylvania, 86 U.S. 125 (1873). 

44. 1960 International Regulations for Preventing Collisions at Sea, [1965] 33 U.S.C. 
§ 1091, T.I.A.S. 5813, 16 U.S.T. 809. 

45. Brown & Root Marine Operators Inc. v. Zapata Off-Shore Co. 377 F.2d 724, 726 
(Sth Cir. 1967). 

46. The Victor, 153 F.2d 200, 202 (5th Cir. 1946). 

47. Boudoin v. J. Ray McDermott and Co. 281 F. 2d 81, 88 (5th Cir. 1960). 
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The burden of establishing that the accident was unavoidable, however, is 
upon the vessel asserting such a defense.** 

A 1969 case of interest on this point is Chevron Oil Company v. M/V 
New Yorker.*® This case, involving the collision of a United States flag ship 
with an unmanned stationary gas-well structure in the Gulf of Mexico, 25 
miles east of Venice, Louisiana, was tried in the United States District Court, 
Eastern District of Louisiana, on the admiralty side of the docket. The evi- 
dence showed that the pilot of the New Yorker elected to depart the fairways 
on which the ship was proceeding and in the pilot’s words, “take a short 
cut.” Even though the ship had radar and other navigational equipment on 
board, they were not utilized. The ship was being navigated through “haz- 
ardous waters” at night by visual aids when it struck an unlighted and silent 
well “200 feet out of the Safety Fairway.” The court held “the collision re- 
sulted from the equal and mutual fault of Chevron and the New Yorker.” 
Chevron failed to meet the burden of proof imposed by the rule of the 
Pennsylvania since at the time of collision the light and horn on the well 
were not operating as required by navigation statutes.°° The New Yorker, 
in failing to maintain a proper lookout and in failing to use her radar and 
other navigational aids when taking a short cut through hazardous waters, 
failed to overcome the presumption of fault that arises when a moving vessel 
collides with a stationary object.>! 

As previously mentioned Title 33, Code of Federal Regulations, section 
209.135, in addition to establishing fairways in the Gulf of Mexico also 
established anchorage areas. The legal effect of anchorage areas on the 
high seas can only be analogized to the legal effect of such areas in navigable 
waters. 

In a 1935 case, the City of Chattanooga, the court held, “‘a vessel may not 
at her pleasure select for anchorage any part of a fairway which other vessels 
are not likely to use, where there are designated anchorage grounds set apart 
for anchorage.” ** Liability in this case was predicated on a statutory viola- 
tion of Title 33, United States Code, section 409, which in pertinent part 
provides: “It shall not be lawful to tie up or anchor vessels or other craft in 
navigable channeis in such a manner as to prevent or obstruct the passage 
of other vessels or craft.” © 

The legal principle established in the City of Chattanooga case and fol- 
lowed in subsequent cases could be extended to known anchorage areas on 
the high seas under the enacted Federal regulations and ordinary rules of 





48. Id. 

49. Chevron Oil Co. v. M/V New Yorker 297 F. Supp. 412 (E. D. La. 1969). 

50. The Pennsylvania, 86 U.S. 125 (1873). 

51. Brown & Root Marine Operators Inc. v. Zapata Off-Shore Co., 377 F.2d 725 (5th Cir. 
1967). 

52. The City of Chattanooga, 79 F.2d 23, 24 (2d Cir. 1935). 

. 33 U.S.C. § 409 (1970). 
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good seamanship. Nonetheless, it would appear more reasonable to look upon 
the principle, under these circumstances, as raising a presumption of fault 
vis-a-vis statutory fault. 


CONCLUSION 


The United States action in establishing fairways in the Gulf of Mexico 
and making their use discretionary appears to be the most practical and 
reasonable way of accommodating conflicting uses of the same resource area 
at the present time and under the present circumstances. However, the 
future may require more regulation of freedom of navigation. Vessels of 
significant size may be required to carry radar and other navigational de- 
vices. Ships utilizing fairways may be given priority over other ships to 
safeguard the reasonable exercise of freedom of navigation and accommo- 
date other interests of the international community and coastal states. In 
some cases and under some special circumstances, it may become necessary 
to make the use of particular fairways mandatory. Such extreme measures 
may, in the near future, be necessary in the English Channel where problems 
with traffic congestion have resulted in numerous collisions and groundings 
with unreasonable losses of life and property, including damage to the 
coastal States. Existing regulatory schemes have been ineffectual in assuring 
safety of navigation in the English Channel and safe navigation is essential 
if marine pollution is to be controlled. For the near term, it would seem 
reasonable to conclude that the law with respect to fairways will develop 
based on practical needs taking into consideration the particular circum- 
stances of each case and not by a comprehensive multilateral treaty which 
would prescribe mandatory fairways regulations. 






































Bitumen in the Waters of Babylonia:* 
The Impact of Recent Legislation on 
the Limited Liability Act of 1851 


Lieutenant Commander Arthur J. Armstrong, 


JAGC, USN** 


The Limited Liability Act of 1851 having outlived its 
usefulness, Congress has recently passed legslation in an effort 
to energize a sagging maritime industry and control 

coastal pollution. This legislation read in conjunction with 
the Convention on Civil Liability for Oil Pollution 
Damage, now pending congressional ratification, indicates 
an implicit reevaluation of the continuing validity of the 
century-old concepts of maritime risk. Lieutenant 
Commander Armstrong analyzes the implications of the 
national and international reevaluation and suggests that the 
time is ripe for a workable, equitable, and realistic retooling 
of the 1851 Statute. 


) 
| 
d I. INTRODUCTION 
) 


TWO OF THE MAJOR maritime problems confronting this coun- 
. try during the past decade have been the economic ailments of the United 
States merchant fleet and the pollution of its 88.6 thousand miles of sea shore. 
Two statutes, The Merchant Marine Act of 1976," directed at rejuvenating 
the United States maritime industry, and the Water Quality Improvement 
Act of 1970,” directed at preserving the coastal environment, are the latest of 
the major legislative measures offering remedial solutions. 

Passage of these two acts commits the United States to protecting the 
coastal environment from oil pollution while at the same time encouraging 
development of the United States merchant marine. This dual commitment 





*The report of the House of Commons Select Committee on Science and Technology 
on Coastal Pollution notes: “Although hydrocarbon oil or petroleum was known 
to exist by the writer of the book of Genesis, wherein it is referred to as slime in 
the Pits of Siddim, and although Herodotus tells us in the fifth century B.C. of 
lumps of bitumen in the waters of Babylonia, for Britain, coastal pollution may be 
said to have begun in 1908... .” Introduction to Report (1968). See generally 
Sweeney, Oil Pollution of the Oceans, 37 ForpHam L. Rev. 155, 155-56 (1968). 
**Lieutenant Commander Armstrong, presently in the JAG Corps Excess Leave pro- 

gram, is in his third year of law school at the University of Virginia. He received his 

B.A. degree from Vanderbilt University in 1963. 

1. 46 U.S.C. § 1101 (1970). For legislative history of P.L. 41-469, see [1970] U.S. 
Cope Conc. & Apmin. News 4188-4265. 

2. 33 U.S.C. § 1161 (1970). For legislative history of P.L. 91-224, see [1970] U.S. 
Cope Conc. & Lec. News 2691-2750. 
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requires a delicate balance. Achieving this equilibrium requires solving the 
problem of risk allocation—whether or to what extent to place on shipowners 
the economic consequences of maritime accidents which result in oil 
pollution of the environment. 

This question of maritime risk allocation is not a new one, nor is it one 
merely national in scope. In the United States, the question has been 
answered legislatively by the Limited Liability Act of 1851, which was 
designed to encourage capital investment in ship building * by limiting the 
liability of the individual or corporate owner ° for negligent acts of agents 
and servants to the value of his interest in the vessel and the pending 
freights after the loss. While the Water Quality Improvement Act of 19707 
does not specifically advert to the encrusted old 1851 act, it will erode 
shipowner benefits under the older act’s provisions. Similarly, there has been 
reevaluation of the continuing validity of limitation of shipowner liability 
as a method of risk allocation on an international scale, as exemplified by the 
1969 Convention on Civil Liberty for Oil Pollution Damage * adopted in 
Brussels a few months before the United States legislation was passed. 

It is the purpose of this work to evaluate both the impact of the recent 
United States legislation and the prospective impact of the 1969 Convention 
on the 1851 Limited Liability Act. It is appropriate first to place the 1851 
Act in historical perspective and then to examine it in the present maritime 
setting; thirdly to consider the immediate impact of national and interna- 
tional anti-pollution enactments on limited liability; and finally to evaluate 
the future of maritime liability legislation. 


II. Limitrep LriaBiLity 1n HistoricAL PERSPECTIVE 


It is difficult to say when and where the restrictions on owner liability 
originated. The traditional judicial history of limitation of liability in 
admiralty is found in Mr. Justice Brown’s opinion in The Main v. Williams ® 





3. Act of Mar. 3, 1851, 46 U.S.C. §§ 181-89 (1970). 

. See Norwich & N.Y. Transp. Co. v. Wright, 80 U.S. (13 Wall.) 104, 121 (1871). 

5. Contingent on the shipowner’s ability to establish that an alleged incident occurred 
without his privity or knowledge. 46 U.S.C. § 183 (1970). Insofar as an individual 
owner is concerned, the privity must be that of the owner himself. Coryell v. Phipps, 
317 U.S. 406 (1943). Where the owner is a corporation, any negligence of the 
officers, managers, or supervising agents will defeat limitation. Spencer Kellog & 
Sons, Inc. v. Hicks, 285 U.S. 502 (1932). 

6. The Supreme Court, in construing the limitation statute in 1885, held that the 
owner's interest was to be determined at the end of the voyage. The City of Norwich, 
118 U.S. 468 (1885). 

. 33 U.S.C. § 1161 (1970). 

8. International Convention on Civil Liability for Oil Pollution Damage, Nov. 29, 1969, 
reprinted in 9 Int’L Lec. Mats. 45 (1970). The United States is a signatory to the 
Convention, 91 Int’, Lec. Mats. 21 (1970), but has not yet ratified it [hereinafter 
cited as 1969 Convention]. 

9. 152 U.S. 122 (1894). 
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in which he traces the “unique distinction” '° in favor of shipowners from 
the Consolato del Mare to the French Ordinance of 1681. This liability 
favoritism was carried without change into the commercial code of all the 
other civil-law maritime nations." 

In 1734 the concept was embodied in English statutory law ' which the 
seafaring New England states substantially copied.1* As United States 
shipping interests gained national lobbying strength in the mid-19th 
century, the Congress was pressured ‘* into enacting the Limited Liability 
Act. According to Mr. Justice Bradley,’* Congress viewed the United States 
shipowners as a hardy, daring, and enterprising lot with more spunk than 
capital. Therefore they designed a statute to put Yankee shipping “on an 
equality with that of other maritime nations,”!® encouraging capital invest- 
ment in the high-risk ship-building industry by lessening the heavy financial 
commitments the shipping industry required. That result was effected by 
reducing the threat of a multitude of suits and the hazards of vast, unlimited 
liability as a result of a maritime disaster.'”.The model in the congressional 
mind was an owner-builder who turned his ship over to the management of 
“seafaring men.”!* With only some modification,’® this protectionist statute 
remains effective today. Under United States choice-of-law rules, however, 
a foreign shipowner may avail himself of the United States courts and 





10. Id. at 127. 

11. By the common law as administered both in England and America, the personal 
liability of the owner of a vessel for damages is the same as in other cases of negli- 
gence, and is limited only by his ability to respond. Neither the civil law nor the 
general maritime law made any liability distinction in favor of a shipowner. Id. 
at 126. 

12. 7 Geo. 2, C. 15 (1734) provided that no shipowner should be responsible for loss 
or damage to goods on board his ship by embezzlement or other “malversion” of 
the master or mariners, or for any damage occasioned by them without the privity 
or knowledge of such owner, further than the value of the ship and freight for the 
voyage. 

13. 152 U.S. at 128. The first American statutes were passed in Massachusetts in 1818 
and in Maine in 1821. 

14. By a shipping industry uneasy over the common-law court rulings. In 1848 the 
steamboat Lexington’s owners had been held liable for $18,000 in gold and silver 
coin lost when the vessel burned off Long Island Sound. The coin was in a wooden 
crate marked “contents unknown.” New Jersey Steam Navigation Co. v. Merchant’s 
Bank, 47 U.S. (6 How.) 343 (1848). 

15. 80 U.S. (13 Wall.) at 128. 

16. Id. 

17. Maryland Cas. Co. v. Cushing, 347 U.S. 409, 414 (1953). 

18. See id. at 121. 

19. See e.g., 46 U.S.C. § 183(b) (1970) increasing loss of life or bodily injury liability 
to $60 per ton. See generally Nites, Poor & Dean, CommitTTEE REPORT ON THE 
History AND Present Status oF Domestic AND Foreicn Laws Concerninc Lim- 
TATION OF SHip Owner’s Liasitity, Doc. No. 196 of the Maritime L. Ass’N OF THE 
Unitep States (1935). 
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proceed under the limitation laws of the United States. It is therefore 
questionable whether the 1851 statute is by any interpretation still “protec- 
tionist.””° 


III. THe MERCHANT MARINE OF THE 1970’s 


The Limited Liability Act was intended to benefit what one legal writer 
termed a “fledgling American merchant marine.””' Ironically, the statute 
was passed during what historians in retrospect call the “golden age of 
American shipping,” during which period the American merchant marine 
was, for a time, the largest in the world. In contrast, today only 9 per cent of 
the gross tonnage of oceangoing merchant fleets** are registered in the 
United States,** of which only slightly more than half are privately owned.” 
The United States-flag merchant marine has the oldest average age of ships 
in the world,” and carries only 7 per cent of United States trade.”” These 
figures of course do not reflect United States-owned vessels registered under 
flags of convenience.” 

The most recent legislative attempt to rejuvenate the United States 
shipping industry is embodied in the Merchant Marine Act of 1970.” Like 
the Limited Liability Act, the Merchant Marine Act is an attempted shot-in- 
the-arm to encourage capital investment in the high-risk ship-building 
industry.*° Rather than a limited-liability concept, which shifts a portion of 
the costs of a merchant marine on to the victims of marine disaster, or even 





20. The Yarmouth Castle, 266 F. Supp. 517 (S.D. Fla. 1967). Cf. Erie R.R. Co. v. 
Tompkins, 304 U.S. 64 (1938); Oceanic Steam Navigation Co., Ltd. v. Mellor 
(Titanic), 233 U.S. 718 (1913). See also Stolz, Pleasure Boating and Admiralty 
Erie at Sea, 51 Cauir. L. Rev. 661 (1963). 

21. Mendelshon, Maritime Liability for Oil Pollution—Domestic and International Law, 
38 Geo. Wasn. L. Rev. 1 (1969) [hereinafter cited as Mendelshon]. 

22. T. Wituiams, R. Current, F. Freier, A. History oF THE Unitep States [To 1876] 
333-34 (1962) [hereinafter cited as T. W1L.tams]. 

23. Ships of over 1000 gross tons. 

24. 196,247 gross tons, total all countries, as compared with 17,964 gross tons registered 
in the United States; but 6,538 gross tons are in the United States reserve fleet. 
[1971] New York Times EncycLopepia ALMANAC 679 [source United States Mari- 
time Administration Dec. 13, 1969]. 

25. 10,641 gross tons. 

26. The average age of the ships in the United States Merchant Marine is 22 years, the 
same as mainland China, as compared with an average age of 13 years worldwide. 
[1971] SratisticAL ABSTRACT OF THE UNITED States 568. 

27. AFL-CIO Maritime Trapes SEMINAR 6 (1967). 

28. See generally Emery, The United States Effective Control Fleet, Unitep States 
Nava. Institute Proceepincs, May 1970 [Naval Review Issue] at 158-77. 

29. 46 U.S.C. § 1101 (1970). 

30. The United States merchant marine is too old a bird to be called “fledgling” today, 
but the word “Phoenix” may be appropriate. 
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a direct subsidy, which reimburses the final purchasers of the vessels, the 
Merchant Marine Act makes direct payment to the shipyards.*! 

This statute represents a policy shift toward direct subsidy as a means of 
providing the shoring and legislative bailing wire needed to brace an out- 
moded fleet. To the extent that direct subsidy rather than limited liability 
reflects congressional policy in aiding shipping, authority is available which 
will encourage stricter judicial interpretation of the limited—liability statute 
which, in turn, may generate greater and more frequent victim recovery. 

As Mr. Justice Black has noted: “Many of the conditions in the shipping 
industry which induced the 1851 Congress to pass the Act no longer prevail. 
And later Congresses, when they wished to aid shipping, provided subsidies 
paid out of the public treasury rather than subsidies paid by injured 
persons.”°? The 1970 Merchant Marine gives added buoyance to this theory 
that judicial expansion of the Limited Liability Act is inappropriate. If 
shipowners really need an additional subsidy, Congress can give it to them 
without making injured third parties pay the cost. 


IV. SHIPOWNER LIABILITY IN O1L POLLUTION CasEs 


In 1851, the legislators of the era of the clipper ships ** did not foresee 
the problem of disasterous oil pollution of harbors and coasts. There were 
early antipollution statutes, but these statutes focused on the problem of 
refuse deposit.** As sail gave way to organic-fuel propulsion, legislation 
slowly coped with the resultant pollution problems.** Only after the great oil 





31. Construction Differential Subsidy (CDS) funds paid to the shipowner under the 
1936 Merchant Marine Act, 49 Stat. 1985, reach the shipbuilder in the end; so the 
1970 Act pays the shipbuilder outright. 

. Maryland Casualty Co. v. Cushing, 347 U.S. 409, 437 (1954) (dissenting opinion) ; 
cf. California v. S.S. Bournemouth, 307 F. Supp. 922 (D.C. Calif. 1969) which 
applies res ipsa in an oil-polluting ship case. See also Springer, Amendments to the 
Federal Law Limiting the Liability of Shipowners, 11 St. Joun’s L. Rev. 14 (1936). 

33. The clipper ship, Flying Cloud, set a new record from New York to San Francisco 
of 89 days, 8 hours, in 1851. T. WiLLIAMs, supra note 22, at 516. 

. The earlier United States Federal legislation dealing with water pollution was en- 
acted in 1886. Act of Aug. 5, 1886, ch. 929, § 3, 24 Stat. 329. Oil dumping was held 
to be within the prohibition of the 1886 Statute. The S.S. Nea Hellis, 116 F.2d 803 
(2d Cir. 1941). The Rivers And Harbors Act of 1899, ch. 425, § 13, 30 Stat. 1152, 
33 U.S.C. § 407 (1970), known also as the Refuse Act of 1899, likwise prohibited 
oil pollution. United States v. Standard Oil Co., 384 U.S. 224 (1966). These two 
statutes dealt with “refuse” and were court-construed to prohibit oil dumping. 

35. The Oil Pollution Act of 1924 expressly prohibited oil-tanker petroleum discharge 
except in emergencies. Act of June 7, 1924 33 U.S.C. §§ 431-434 (1970). The Oil 
Pollution Act of 1961, 33 U.S.C. §§ 1001-1015 (1970) implemented the 1954 Inter- 
national Convention for the Prevention of the Pollution of the Seas by Oil, London, 
May 12, 1954, which Convention was ratified by the United States Sept. 8, 1961. 
See 6 A. Benepict, ApMIRALTY, 910 (7th ed. rev. 1969). Substantively this statute 
extended the 1924 Act to a discharge-prohibition area of 50 miles. The 1966 Clean 
Water Restoration Act, Act of Nov. 3, 1966, 33 U.S.C. §§ 431-437 (1970) attempted 
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spills of the past several years, however, did Congress turn its attention to 
reevaluating the subject of liability. The disasters of the Torrey Canyon,*® 
the Ocean Eagle,*” as well as the Santa Barbara blowout,** resulted in 
intensified congressional consideration of correction of the oil-pollution 
problem.*® The disasterous fire and oil discharge from the Chevron platform 
in the Gulf of Mexico on 10 February 1970 coupled with the standing of the 
Delian Apollon in Tampa Bay on 13 February 1970 broke the remnants of 
opposition *° and resulted in the 3 April 1970 passage of the Federal Water 
Quality Improvement Act.*! 

The most immediate impact of the act will be the liability it creates in 
favor of the United States. The act makes it more difficult for a shipowner to 





to deal with oil after it had been discharged from a vessel. The 1966 Act charged 
cleanup expenses to the pollutant, id. at 434(b); but shifted the burden from the 
owner to bring himself within the stated exceptions of the 1924 Act, to the Govern- 
ment to prove that the oil discharge was “grossly negligent” or “willful.” 

See generally, Lohne, Oil Pollution and International Waters—A Look Ahead, 
INSTITUTE OF PrivATE INVESTMENTS ABROAD (S.W. Leg. Found. ed. 1970) 263, 
278-87, an excellent summary of United States oil-pollution legislation. 


36. Which dumped 30 million gallons of crude oil into the ocean. Hearings on S. 7 and 
S. 544 Before the Subcomm. on Air and Water Pollution of the Senate Comm. on 
Public Works, 91st Cong., Ist Sess., ser. 91-2, pt. 4 at 1485 (1969) [hereinafter cited 
Senate Hearing on A & W), quoting Max Blumer, senior scientist at Woods Hole 
Oceanographic Institution. See The Torrey Canyon, 1967, A.M.C. 569, 576. See gen- 
erally Nanda, “Torrey Canyon” Disaster: Some Legal Aspects, 44 Denver L.J. 400 
(1967). 

37. Senate Hearing on A & W, pt. 2, at 429. The Ocean Eagle dumped 71,400 barrels, 
or a little over 3 million gallons. See In re Northern Transatlantic Carrier Co., 423 
F.2d 139 (1st Cir. 1970). 

38. Id. at 351. The blowout deposited between 20- and 100-thousand barrels a day off 
the California coast, depending upon whose expert testimony is accepted. 

39. Pollution Control bills began to be introduced in 1966, even before the Torrey Canyon 
disaster. A partial listing of the proposed bills introduced between 1966-1969 in- 
cludes: S. 2947, 89th Cong., 2d Sess. (1966); S. 1591, 89th Cong., 2d Sess. (1966), 
S. 2760, 90th Cong., Ist Sess. (1969). [H.R. 14000] A more detailed discussion of 
this bill is found in Comments on Oil Pollution of the Sea, 10 Harv. Int’t L. J. 
316, 343 (1969), see also Mendelshon, supra note 21, at 1-7; H.R. 15906 90th Cong., 
2d Sess. (1968); H.R. 4148, 91st Cong., lst Sess. (1969) ; S. 7, 91st Cong., 1st Sess. 
(1969). A detailed comparison of H.R. 4148 and S. 7, as introduced, and as passed, 
is found in Statutory Comments, Dix & Suna, The Control of Pollution by Oil Under 
the Water Quality Improvement Act of 1970, 27 Wasu. & Lee L. Rev. 278, 283-90 
(1970). 

40. New York Times, Apr. 4, 1970, at 30. “. . . [T]he most obdurate opponent of the 
tougher Senate bill, . . . William C. Cramer of Florida, the ranking Republican 
on the House Committee on Public Works, . . . finally yielded, . . . after an oil 
tanker went aground near St. Petersburg and spilled a large quantity of oil on the 
beaches of his district.” 

41. A comprehensive listing of oil spills affecting the United States coast is found in 
S. Rep. No. 91-351, 91st Cong., Ist sess. 59-62 (1969). 
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exculpate himself or to claim benefits under the Limited Liability Act.” 
The only basis upon which an owner or operator can escape liability is if 
he can prove that the incident resulted from: 

(1) An Act of God 

(2) An Act of War 

(3) Negligence on the part of the United States Government 

(4) An act or omission of a third party without regard to whether any such act or 

omission was or was not negligent.43 

Two other salient features of the statute are noteworthy: (1) the statute 
does not create any additional private rights,** and (2) the statute provides 
for extending the operative provisions regarding liability to “hazardous 
substances” in a manner similar to oil.*° As a result, Government expense of 
the cleanup of oil pollution will now be paid by the shipowner, regardless 
of fault, except in the unlikely event he can bring himself within one of the 
listed exceptions. 

When and if the United States ratifies the 1969 Convention on Civil 
Liability for Oil Pollution Damage, the doctrine of liability without fault, 
with certain exceptions,** will be extended to private claims.*” 





42. The owner or operator who permits discharge of oil in violation of the act: “shall, 
not withstanding any other provisions of law, be liable to the United States Govern- 
ment for the actual costs incurred . . . in an amount not to exceed $100 per gross 
ton of such vessel, or $14 million, whichever is lesser. If it can be established that 
the discharge was the result of willful negligence or willful misconduct within the 
privity of knowledge of the owner, the owner shall be liable for the full amount of 
such costs.” 33 U.S.C. § 1161(f) (1970). 

43. 33 U.S.C. § 1161(f) (1970). 

44, 33 U.S.C. § 1161(0)(1) (1970). While only creating rights in the United States to 
take remedial action and to recover the costs thereof, the statute makes it quite 
clear that it does not affect or modify the obligation the shipowner (or onshore or off- 
shore facility) may have “under any provision of law for damages resulting from 
discharge of any oil or from the removal of any oil.” Id. 

45. 33 U.S.C. § 1162 (1970). The term “immediate and substantial hazard,” could be 
extended to more than 200 substances as defined by the Secretary of the Interior. 
[1970] U. S. Cone Conc. & Apmin. News 2692. See S. Rep. No. 91-351, 91st Cong., 
Ist Sess. 8-10, 20-21 (1969). 

46. No liability for pollution damage shall attach to the owner if he proves that the 
damage: “(a) resulted from an act of war, hostilities, civil war, insurrection or an 
exceptional, inevitable and irresistible character, or (b) was wholly caused by an 
act or omission done with intent to cause damage by a third party, or (c) was 
wholly caused by the negligence or wrongful act of any government or other author- 
ity responsible for the maintenance of lights or other navigational aids in the exer- 
cise of that function.” International Convention on Civil Liability for Oil Pollution 
Damage, art. 3, reprinted in 9 InT’L Lec. Mats. 47 (1970). 

47. President Nixon, in a message to Congress on May 20, 1970, reported he had sent 
the Convention to the Senate for their advice and consent. Release of May 20, 1970. 
Office of the White House Press Secretary. 

Sweeney, Oil Pollution of the Oceans, 37 ForpHam L. Rev. 155, 164-94 (1970) 
exhaustively surveys the United States private-law remedies from oil-pollution dam- 
age prior to 1968. See also Comment, Reinforced Remedy for Oil Spill Damage, 3 
Law & Pot. Int’t Bus. 210 (1971). 
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Unlike the Water Quality Improvement Act, the 1969 Convention focuses 
only on pollution dangers from the worldwide maritime carriage of oil in 
bulk, and the resultant need to adopt rules of liability to provide adequate 
compensation to individual victims.** While providing for strict liability 
irrespective of fault, the 1969 Convention entitles an owner who is not 
actually at fault to limit that liability to an aggregate sum of 210-million 
francs (approximately $14 million) .*° The 1969 Convention, like the Water 
Quality Improvement Act,®° requires owners to maintain other financial 
security,°' a requirement which may result in improvements in ship design 
and equipment as a consequence of conditions that are likely to be required 
for insurance.*” 


V. THe Look AHEAD 


The 1970 Water Quality Improvement Act introduces a narrowly defined 
exception to the general maritime rule, embodied in the 1851 Limited 
Liability Act, which allows a shipowner to limit his liability resulting from 
the acts of his servants. The self-executing portion of the new anti-oil- 
pollution statute introduces the concept of absolute liability with a $14 
million limit only in situations in which the costs of oil-pollution cleanup 
would otherwise fall on the United States Government. The statute also 
provides for future extension of absolute liability with limits to pollution 
from other hazardous materials. 

The 1969 Convention on Civil Liability for Oil Pollution Damage, now 
under ratification consideration by the Congress, would extend the limited- 
absolute-liability remedy to private-sector claims. 

The 1970 Merchant Marine Act embodies the concept that direct subsidy 
is the most effective way to encourage growth of the high-risk United States- 
flag merchant fleet. 

These three pieces of legislation, read in conjunction, cast doubt on the 
validity of the risk distribution which results from applying the 1851 Limited 
Liability Act. It appears that, at least in situations in which innocent victims 
of maritime accidents are involved, the better place for the risk to fall is not 
on the victim, but on the maritime industry. This latter alternative ultimately 
will cause the risk to be spread among the subsidy-paying public at large. 

There remains the question, however, of whether the Congress will extend 
the absolute-liability concept without such impetus as the Torrey Canyon 
disaster. Congress may continue to stay one disaster behind, especially if it 
is confronted by strong maritime shipping and insurance lobbies. 





48. 1969 Convention, supra note 8, at 45. 

49. Id. at [art. 5] 48-49. 

50. 33 U.S.C. § 1161(p) (1970). 

51. 1969 Convention, supra note 8, at [art. 7] 55. 

52. See generally Schachter & Serwer, Marine Pollution Problems and Remedies, 65 
Amer. J. Int’L L. 84, 88-95 (1971), see also Lohne, supra note 35, at 316-26. 


222 





——————— 


ee ee ae 


he 
ed 
ns 
ot 


65 
















































JAG Journal e XXVI 

Regardless of the equitable argument that the public interest can only be 
protected completely by absolute and unlimited liability in situations in 
which maritime disasters inflict injury on persons (and their property) who 
have no control over and no interest in the maritime industry, absolute 
liability may not be a realistic solution. The fact that limitations were 
imposed in both the Water Quality Improvement Act and the 1969 
Convention is evidence of legislative awareness of the realities and power 
of the world maritime-insurance industry. Before any extensive alteration 
to the limited-liability concept is legislated, maritime-insurance concepts 
will have to be rethought. 

Nevertheless, the insurance industry has been placed on notice that, 
whenever there is a general lack of relationship between the person 
injured by maritime activities and the operation of that activity, some form 
of absolute liability may be imposed. 

In conclusion, the 1851 Limited Liability Act should be subjected to 
careful congressional scrutiny. There are at least six factors to be weighed 
in determining the type of liability to be imposed on the United States 
shipowner: (1) the effect of too rigid a liablity test on maritime commerce; 
(2) the availability of insurance for any specific amount or type of liability; 
(3) the effect of distributing risk through the general public by direct 
industry subsidies; (4) the effect of distributing risk through the industry 
by higher insurance rates; (5) the economic impact of any specific amount 
of liability on the shipowner, the skipper, and the consumer; and (6) the 
impact of a burdensome liability test on the Government and citizens of the 
United States. 

These factors are not easily weighed; nevertheless, Congress must face 
them if a workable, equitable, and realistic maritime liability is ever to be 
achieved.™ 





53. An insight into the complex maritime insurance industry is given in Mendelshon, 
note 21 supra. 

54. The need for a national approach was underlined in a recent decision by a district 
court in Florida. In American Waterways Operators v. Askew, 3 E.R.C. 1429 (M.D. 
Fla. 1971) the court considered the constitutionality of Florida’s Oil Spill Preven- 
tion and Pollution Control Act. The Act imposed unlimited liability without fault 
upon virtually any vessel which discharged oil or any other pollutant while destined 
for or leaving a Florida port. The court held that, by virtue of article II, section 2, 
clause 3 of the United States Constitution, all substantive maritime law is exclusively 
within the Federal domain. Therefore, according to the reasoning of the court, the 
Florida Act constitutes an unlawful intrusion into an exclusively Federal admiralty 
domain. The act changed the substantive maritime law by imposing a stricter 
liability on polluters entering and leaving Florida ports than would be imposed by 
the provisions of the Water Quality Improvement Act of 1970. 

One section in the 1970 Act states that: “Nothing in this section shall be con- 
strued as preempting any State . . . from imposing any requirement or liability 
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with respect to the discharge of oil into any waters within such State,” 33 U.S.C. § 
1161 (0) (2). The court however, held that, under the Constitution, Congress is 
powerless to legislate within the admiralty jurisdiction. See Knickerbocher Ice Co. 
v. Stewart, 253 U.S. 149 (1920). 




















The Pretrial Investigation: 
Some Practical Considerations 


Lieutenant Jon W. Bruce, JAGC, USNR* 


In his discussion of Article 32 pretrial investigations as an 
integral part of court-martial proceedings, Lieutenant 
Bruce focuses on areas of possible controversy and suggests 
pragmatic, streamlining procedures which the field judge 
advocate can implement within the current 

legislative framework. 


I. BACKGROUND 


ARTICLE 32, Uniform Code of Military Justice, provides for a 
pretrial investigation in all cases which are referred to a general court-martial 
for trial. The purpose of the Article 32 investigating officer is threefold: (1) 
to make a thorough and impartial inquiry into the truth of the matters set 
forth in the charges, (2) to consider the correctness of the form of the 
charges, and (3) to make recommendations as to the disposition of the 
charges in the interest of justice and discipline.’ It can therefore be seen 
that this procedure corresponds roughly to the investigation of charges 
accomplished in the civilian world by a grand jury.” 

There is also a collateral purpose of the pretrial investigation implicit in 
the UCMJ and the Manual For Courts-Martial. Although the Article 32 in- 
vestigation is primarily a fact-finding investigation, it offers an excellent 
opportunity for discovery. The fact that broad discovery provisions are 
contained within Article 32 was recognized in the congressional hearings 
which preceded the enactment of the UCMJ.* The United States Court of 
Military Appeals has also made note of the possibilities for discovery in- 
herent in the sections of the Code and the Manual dealing with the pretrial 
investigation.* 





*Lieutenant Bruce is currently serving as a Review Attorney (Military Justice) 
Office of the Judge Advocate General. He received the B.A. degree from Hanover 
College in 1966 and the J.D. degree from the College of William and Mary Law School 
in 1969. He is admitted to practice before the Bars of the States of Virginia and Indiana. 
1. UCMJ, art. 32, 10 U.S.C. § 832 (1970); MCM, 1969 (Rev.), para. 34a. 

2. See Murphy, The Formal Pretrial Investigation, 12 Mit. L. Rev. 9-12 (1961) 
[hereinafter cited as Murphy] for a comparison of Article 32 procedure with Federal 
procedure. 

3. Hearings on H.R. 2498 Before the House Comm. on Armed Services, 81st Cong., Ist 
Sess. 669, 997 (1949). 

4. United States v. Samuels, 10 USCMA 206, 27 CMR 280 (1959); United States v. 
Allen, 5 USCMA 626, 19 CMR 250 (1955). 
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Criticism has been leveled at this Article 32 investigation procedure from 
various sources, The writer of a paper presented to the Judge Advocates 
Association in 1955 questioned the value of the pretrial investigation, stat- 
ing: “Why not eliminate the pretrial investigation completely except where 
the convening authority feels that the pretrial statements do not give a suf- 
ficiently clear picture of what actually happened?” * Eight years later, the 
Assistant Judge Advocate General of the Navy (Military Justice) made 
known his concern that pretrial investigations were “taking on the aspects 
of a full-dress trial—something that was never intended.” ® The latest attack 
on the Article 32 investigatory procedure has found form in proposed legis- 
lation introduced in the United States Senate during the 92d Congress.’ 
Senator Birch Bayh advocates the most drastic change in the area. He would 
replace the pretrial investigation in part with a preliminary hearing con- 
ducted by a military judge.® 

Are these criticisms valid? This article will discuss the various aspects of 
the controversy over the Article 32 investigation procedures and attempt to 
provide workable solutions to these problems. The approach will be a prag- 
matic one. While the innovations proposed by Senator Bayh may have 
considerable merit, this article’s main thrust will be toward creating a better 
understanding of existing law rather than to advocate modification or 
wholesale reform. 


II]. PROBLEM AREAS 
A. The Pretrial Investigating Officer and Counsel 


The Manual directs that the investigating officer should be a “mature” 
officer, or one with legal training and experience.® The obvious difficulty 
with this provision is that, unfortunately, maturity cannot be equated with 
legal knowledge or judicial ability. There frequently arises, therefore, a 
situation in which two lawyers are arguing a technical point of law to an 
investigating officer who may find it impossible to understand the terminol- 
ogy used, let alone the legal concept involved. 

Two solutions have been utilized. In some cases a judge advocate has 
been appointed as legal advisor to the investigating officer. The legal advisor 
may counsel the investigating officer on legal questions and procedure, but 
must take care not to displace or encroach on the province of the investigat- 
ing officer, at least if he is to participate in the case later. As implied in the 





5. 21 Jupce Apvocate Butt. 22 (1955). 

6. The Pretrial Investigation, 15 OrF Tue Recorp, Aug. 1962, at 3. (Orr THE Recorp 
is a Navy JAGC publication used to disseminate practical information to judge 
advocates in the “field.” ) 

7. S. 2171, 92d Cong., Ist Sess. (1971); Military Justice Act of 1971, S. 1127, 92d 

Cong., Ist Sess. (1971). See also S. 3117, 91st Cong., 2d Sess. (1970). 

. Military Justice Act of 1971, S. 1127 92d Cong., 1st Sess. § 832 (1971). 

9. MCM, 1969 (Rev.), para. 34a. The Manual indicates that the requirement of ma- 
turity would best be met by appointing an officer of the grade of major/lieutenant 
commander or higher. 
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previous sentence, the advantage of this arrangement, as far as the Govern- 
ment is concerned, is that the legal advisor may later serve as trial counsel. 
It is of particular benefit to the Government for the potential trial counsel 
to gain valuable insight into the intricacies of an extremely complicated case 
by acting as legal advisor to the investigating officer. This boon to the Gov- 
ernment, however, should be employed with great care. An abuse of this 
privilege could easily result in total disapproval of the practice. While the 
United States Court of Military Appeals expressly approved the use of the 
potential trial counsel as legal advisor to the investigating officer in United 
States v. Young,'® Judge Ferguson’s dissent in that case contains the better 
reasoning. He commented: 

Today, my brothers uphold—indeed, endorse—the practice of having the trial counsel 
in a general court-martial serve as the legal advisor to the pretrial investigating 
officer during the preliminary inquiry into the circumstances of a case which, admit- 
tedly, he knows he will eventually try. How this will promote a search for the truth 
and impartial recommendations as to the disposition of the case, I am not able to 
understand.14 

A second possible solution is to name a lawyer as the officer to conduct 
the investigation.’? This, however, would effectively prevent him from further 
participation in the case.’* Consequently, implementation of this procedure 
would be somewhat impractical at a smaller command where only two or 
three lawyers may be available. But, with the advent of the law-center con- 
cept, it would appear reasonable always to appoint a lawyer as investigating 
officer at bases blessed with these large legal contingents. 

From the Government’s point of view, there are some drawbacks inherent 
in the practice of automatically appointing a lawyer as investigating officer. 
Since the investigating officer could not later serve as trial counsel, the Gov- 
ernment prosecutor would not have the “running head start” he could obtain 
by serving as legal advisor to the investigating officer. The easy answer to 
this problem is for the officer who directed the investigation to appoint 
Government counsel if he determines that it is necessary to protect the Gov- 
ernment’s interest.'* The Government may also be reluctant to use two 
lawyers in this fashion (investigating officer and Government counsel) be- 
cause of a shortage of judge advocates. Notwithstanding this “shortage,” it 
is submitted that the practice of appointing a lawyer as investigating officer 
and adding Government counsel when necessary would result in more effec- 
tive and efficient handling of pretrial investigations. 

Although a determination must be made on an ad hoc basis, the better 
approach would be always to detail an attorney as the investigating officer. 








10. 13 USCMA 134, 32 CMR 135 (1962). 

11. Id. at 141. 

12. See S. 2171, 92d Cong., Ist Sess., § 832(a) (1971), introduced by Senator Hatfield, 
which would in effect require the investigating officer to be a judge advocate. 

13. MCM, 1969 (Rev.), para. 34a. 

14. Id., para. 34c. It should be noted that Government counsel can only be appointed if 
the accused is represented by counsel. 
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Then, if the circumstances were such that the Government felt a need to 
involve the prospective trial counsel in the case immediately, a Government 
counsel, as opposed to a legal advisor, should be appointed. It is further 
suggested that the legal-advisor solution be used with great discretion so as 
to avoid the appearance of impropriety, as well as impropriety itself.!° 


B. Witnesses 

Procedures for obtaining testimony vary depending on the availability of 
the witness to appear at a pretrial investigation hearing. There is no pro- 
vision for compelling the attendance of civilian witnesses.’* Consequently, 
the availability of a civilian witness would depend upon individual motiva- 
tion to appear voluntarily. There is authority, however, for the proposition 
that, in complicated cases involving serious offenses, the investigating officer 
may find it necessary to travel to interview a key witness.’’ In that event, 
the witness would be considered “available” and the accused and his counsel 
should be allowed to accompany the investigating officer.’® Practically speak- 
ing, this procedure would be rarely used since its utilization would be subject 
to the command’s financial position and the willingness of the civilian to 
cooperate. 

The availability of a military witness is determined by the immediate 
commanding officer of the witness.'? The phrase “available witness” is used 
here in the sense of being available for examination. Availability of a mili- 
tary witness is not solely dependent on physical presence but includes other 
factors such as health.2° Once the commanding officer has made his decision 
on this issue, it will be upheld absent a manifest abuse of discretion. The 
United States Court of Military Appeals has indicated a reluctance to ques- 
tion the determination by the proper authority that a military witness is 
unavailable.”! 





15. No amount of persuasion can convince civilian counsel that the pretrial investigation 
is an impartial proceeding when during its course he must wait for a ruling on 
his objections and motions while the prospective trial counsel whispers the appro- 
priate or inappropriate advice, as you will, into the nonlawyer investigating officer’s 
ear. 

16. MCM, 1969 (Rev.), para. 34d. 

17. DEPARTMENT OF THE ARMY, OFFICE OF THE JUDGE ADVOCATE GENERAL, LEGAL AND 
LecistativE Basis, MANUAL FOR CourTs-MarTIAL, UNiteEp States, 1951, at 54-55 
(1951) [hereinafter cited as LecaL AND LecIsLATive Basis]. The success of this 
type action would again be contingent upon the cooperativeness of the witness. 

18. Id. See also United States v. Johnson, No. 58 01416 (NBR 14 Apr. 1959). 

19. MCM, 1969 (Rev.), para. 34d. 

20. United States v. Doyle, 17 CMR 615 (AFBR 1954), petition denied, 5 USCMA 858, 
18 CMR 333 (1955). See also United States v. Williams, No. 70 0537 (NCMR 31 
Aug. 1970) wherein the pretrial investigating officer’s use of sworn statements, upon 
determining that the authors would claim their privilege against self-incrimination, 
and not testify at the pretrial, was approved. 

21. United States v. Doyle, 17 CMR 615 (AFBR 1954), petition denied, 5 USCMA 858, 
18 CMR 333 (1955). 
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The Manual provides that all available witnesses who appear to be reason- 
ably necessary for a thorough and impartial investigation will be called and 
examined on oath in the presence of the accused and his counsel.”? It is clear 
that this provision does not require that all available witnesses be called. 
The investigating officer has some discretion in determining which available 
witnesses need be examined. Testimony of available witnesses which would 
be merely cumulative, therefore, could be taken in the form of sworn state- 
ments.” This possibility should be viewed with another Manual provision 
in mind—that an available witness need not be called if the substance of 
the witness’s testimony is made known to the accused and he does not desire 
to cross-examine.”* It should also be noted in this regard that, when the 
accused requests an available witness, the witness need not be called if the 
accused withdraws his request upon being informed that the expected testi- 
mony will be accepted by way of stipulation.” 

The pretrial investigating officer should employ these provisions to avoid 
calling witnesses unnecessarily. He should initially determine from the ac- 
cused what Government witnesses the accused wishes to cross-examine after 
being given an ample opportunity to inspect the expected testimony.”® Like- 
wise, the investigating officer should ascertain which requested defense wit- 
nesses the accused will not call if their expected testimony will be regarded 
as having been actually taken. Of course, he must exercise sound discretion 
in determining what testimony to accept in such manner. It would be advis- 
able to require sworn statements from these defense witnesses so that he 
can reasonably assure himself of the veracity of the expected testimony. If, 
after the investigating officer has consulted the accused, the accused desires 
to have all available witnesses called, then the investigating officer may 
decide that certain available witnesses are not necessary and may not call 
them, despite defense objection. This power should be judiciously exercised 
with the objective of a thorough and impartial investigation firmly in mind. 

Once it has been determined which witnesses will be called to testify, the 
investigating officer may further streamline the proceedings by asking any 
witness who made a statement previously to swear again to the truth of the 
statement—then permit cross-examination. Much repetitive direct examina- 
tion could thereby be eliminated. 





22. MCM, 1969 (Rev.), para. 34d. 

23. The article 32, UCMJ, provision, that “the investigating officer shall examine avail- 
able witnesses requested by the accused,” does not render this suggestion invalid, 
but it may require the investigating officer personally to take the statements of these 
witnesses or to interview them and make a summary of their testimony. 

24. MCM, 1969 (Rev.), para. 34d. 

25. Id. 

26. Cf. United States v. Worden, 17 USCMA 486, 39 CMR 284 (1968). In this case the 
court held that depriving the accused of the opportunity to interview a potential 
witness before his formal testimony in the pretrial investigation may seriously under- 
mine the accused’s right of cross-examination. 
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There are different guidelines to follow in the case of an unavailable 
witness. To the extent dictated by fairness, statements of unavailable wit- 
nesses should be shown or the content thereof should be communicated to 
the accused and his counsel.?” If the accused objects, unsworn statements 
cannot be considered.”* But even if the accused does not object to the use 
of unsworn statements, it would be desirable to obtain sworn statements. 
From the accused’s standpoint, biased witnesses are less apt to make unfounded state- 
ments when under oath. On the part of the Government and the officer involved, they 


have more reliable information to support their actions. Accordingly, from every stand- 
point it is better that statements taken by invesigators be sworn to.29 


Depositions may be used to obtain otherwise unavailable testimony. There 
is no problem in obtaining the deposition of an unavailable military witness. 
He can be ordered to appear to be deposed—subject, of course, to his privi- 
lege against self-incrimination. Obtaining a deposition of an unavailable 
civilian witness for use at the Article 32 investigation, and issuing a sub- 
poena for that purpose, however, is another question.*° This area of the law 
is completely unsettled. It is therefore suggested that the investigating officer 
avoid the use of the subpoena, but attempt to obtain a deposition if the 
civilian witness will cooperate voluntarily.** . 

The final point in this area is an important one. The pretrial investigating 
officer is expressly authorized to interview all witnesses he determines essen- 
tial to a thorough and impartial investigation. He is not limited to the exam- 
ination of witnesses listed on the charge sheet or mentioned in the papers 
accompanying the charges.** This, however, means only that the investigat- 
ing officer may examine other witnesses that come to his attention during 
the course of the investigation—not that he must act as a private detective 
and conduct an extensive search for witnesses or evidence on his own. 


C. Discovery of Documentary Evidence 


It has long been recognized that one of the by-products of an Article 32 





27. MCM, 1969 (Rev.), para. 34d. 

28. Id. 

29. United States v. Claypool, 10 USCMA 302, 27 CMR 376, 380 (1959). 

30. See generally Murphy, supra note 2, at 26-28. See also United States v. Smelley, 
33 CMR 516 (ABR 1962). 

31. This statement is made with knowledge of the 1969 amendment to the Manual stating 
that “a subpoena can not be used to compel a witness to appear at an examination 
before trial, except for taking of a deposition.” MCM, 1969 (Rev.), para. 115a. If 
the investigating officer believes that the witness is material and may also be un- 
available at trial, he should attempt to obtain necessary depositions. Jd., para. 34d. 
This may then involve use of the subpoena to secure deposition for use at trial and 
collaterally in the article 32 investigation. See Murphy, supra note 2, at 27. 

32. MCM, 1969 (Rev.), para 34a. This provision also gives the investigating officer the 
same power to examine additional documentary evidence. 
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investigation is that the accused is able to discover the basis of the Govern- 
ment’s case.** Paragraph 34d of the Manual provides that, to the extent 
required by fairness to the Government and the accused, documen- 
tary evidence will be shown or the substance thereof will be made known 
to the accused and his counsel.** A fair interpretation of this provision is 
that all documents which are obtained and considered by the investigating 
officer during the course of the investigation should be fully disclosed to 
the accused and his counsel.** There is support, however, for the proposition 
that the investigating officer in the interest of fairness to the Government 
may withhold from the accused and his counsel matters of a confidential or 
security nature which are not material to the inquiry.** Recent court de- 
cisions treating this subject from a different angle indicate that, if evidence 
is material and used by the investigating officer, then the accused and his 
counsel are entitled to the evidence without regard to the “confidential” 
classification of such material.*” Since it is difficult to envision an instance 
where the investigating officer would be provided classified information not 
material to the investigation, free disclosure of such information to the 
accused should be the rule rather than the exception. 

In addition to the material in the possession of the investigating officer, 
the accused can request to examine documents or other evidentiary materials 
in the control of military authorities.** The request goes to the convening 
authority, and therefore only peripherally concerns the investigating officer. 

In summary, the investigating officer should be guided by the principle 
of fairness so that the contents of any document considered by him during 
the course of the investigation should be made known to the accused and 
his counsel. If the convening authority releases material to the investigating 
officer for consideration, the investigating officer should generally make a 
full disclosure of this information to the defense.*® 





33. Cases cited note 4 supra. 

34. See also MCM, 1969 (Rev.), para 115c, concerning use and examination upon rea- 
sonable request of documentary and other evidence in control of military authorities. 

35. Murphy, supra note 2, at 31. 

36. Lecat AND LEGISLATIVE Basis, supra note 17, at 55. But cf. United States v. Gagron, 
21 USCMA 158, 44 CMR 212 (1972). 

37. United States v. Nichols, 8 USCMA 119, 23 CMR 343 (1957); United States v. 
Craig, 22 CMR 466 (ABR 1956), aff'd, 8 USCMA 218, 24 CMR 28 (1957). See also 
MCM 1969 (Rev.), para. 1516 (1) and (3). 

38. Id., para. 115c. See generally United States v. Batchelor, 19 CMR 452 (ABR 1955), 
affd, 7 USCMA 354, 22 CMR 144 (1956). It is made clear therein that the defense 
cannot merely engage in a “fishing expedition.” See also Murphy, supra note 2, at 
30-34. 

39. This is not to say that the Government must automatically reveal all of its evidence 
to the defense. The Government could supply the pretrial investigating officer with 
only so much of the evidence that it considered sufficient to cause the investigating 
officer to recommend that the case be referred to general court-martial for trial. The 
defense would then be required to make a reasonable request of the convening au- 
thority for production of documents and other evidentiary material. MCM, 1969 
(Rev.), para. 115c. 
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D. Verbatim or Summarized Record? 


Although the record of trial by general court-martial must be verbatim, 
there is no such requirement with respect to testimony received during an 
Article 32 investigation.*® An impartial summarization of the information 
obtained from the witnesses on both sides is sufficient.*! There is no reason 
why argument of counsel or any other portion of the proceeding must be 
recorded verbatim either. Such other matters need only be noted in the 
investigating officer’s report.*” 

Although a verbatim record is not required, there are certain factors to 
be taken into consideration when deciding whether to summarize or to record 
the testimony verbatim. A verbatim transcript of testimony is admissible in 
evidence against the accused as “former testimony” if a witness who testified 
at the pretrial investigation is unavailable at trial.4* The United States Court 
of Military Appeals originally applied this rule in the case of United States v. 
Eggers, wherein the accused’s counsel actually conducted a cross-examination 
of the witness.** The court rejected the argument that such evidence is un- 
trustworthy because the tactical objectives of a cross-examining defense 
counsel at the pretrial investigation are likely to be quite different from those 
of the same counsel at the court-martial. Judge Brosman, speaking for the 
court, stated: 

. . . In the first place, we do not think that the difference between the attitudes of 

defense counsel on these two occasions is as great as has been supposed. Moreover, 

the proposed analysis of the situation is at the same time too elaborate and sophisti- 
cated for practical use, and much too preoccupied with the tactics of advocacy. It 
is doubtless true—as has been said—that cross-examination is “the greatest legal engine 

ever invented for the discovery of truth.” [Wigmore on Evidence (3d ed.) § 1367.] 

At the same time, cross-examination is nowhere required, but only the opportunity 

for its exercise. If, in pursuit of some real or fancied strategical advantage of his 

own, counsel sifts direct examination inadequately at a preliminary stage of the pro- 
ceedings, he should not be heard to complain when, in a proper case, it confronts 
him later at the trial.45 


Verbatim testimony from a pretrial hearing was later admitted at court- 
martial as “former testimony” even though the counsel did not choose to 





40. United States v. Allen, 5 USCMA 626, 18 CMR 250 (1955). 

41. UCMJ, art. 32(b), 10 U.S.C. § 838(b) (1970). 

42. See MCM, 1969 (Rev.), para. 34e. 

43. United States v. Eggers, 3 USCMA 191, 11 CMR 191 (1953). See United States v. 
Norris, 16 USCMA 574, 37 CMR 194 (1967), wherein the court held that, since 
former testimony must be complete, the article 32 investigation testimony of a dead 
witness was inadmissible at trial where the investigating officer had only recorded 
the witness’s answers which he deemed material. 

44. 3 USCMA 191, 11 CMR 191 (1953). The court left for future consideration ques- 
tions involving pretrial testimony where there had been no cross-examination al- 
though the opportunity had been afforded. 

45. Id. at 193-94. 
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cross-examine the witness at the Article 32 hearing.*® In that case it was 
held, as indicated earlier by Judge Brosman, that the opportunity to examine, 
rather than the actual exercise thereof, is the critical factor.*” 

The Government would initially appear to be the primary beneficiary of 
this rule, since rarely is there appointed an adversary Government counsel 
who could cross-examine defense witnesses. The view that defense testimony 
taken at the pretrial investigation would be inadmissible at trial if adversary 
Government counsel had not been appointed, however, is not as sound as it 
may appear at first glance.** 

In order to put this problem in proper perspective, it is necessary to de- 
termine where the responsibility would rest if the Government did not have 
the opportunity to cross-examine a defense witness at the pretrial investiga- 
tion. It is suggested that this question be treated on a case-by-case basis using 
the following guidelines. If the defense knew that a witness testifying at 
the Article 32 investigation would probably be unavailable at trial and did 
not make this known to the Government at the investigation, the witness’s 
testimony should be admitted at trial as “former testimony” only if Gov- 
ernment counsel was appointed and afforded the opportunity to cross- 
examine. If the Government was aware Of the possibility that a defense 
witness might be unavailable at trial, however, then his “former testimony” 
should be admitted at trial even though the Government was unable to cross- 
examine. It would be patently unjust to prevent the information the witness 
offered at the pretrial investigation from coming before a court-martial be- 
cause the Government, with full knowledge of the situation, refused to detail 
Government counsel.*® A more difficult problem is presented where there is 
no indication to either the defense or the Government that a defense witness 
testifying at the Article 32 investigation will be unavailable at trial. It is 
submitted that in such a situation a verbatim account of the unavailable 
defense witness’s pretrial testimony should be admitted on trial as “former 
testimony,” whether or not Government counsel was appointed. Any other 
conclusion would run contrary to the fairness and impartiality of the Code 
and the Manual and would give one party to an adversary proceeding un- 
conscionable control over the admissibility of evidence. The Government 
has a clear opportunity to make sure that this evidence is preserved for 
court-martial. It is fair to assume that the investigating officer will perform 








46. United States v. Burrow, 16 USCMA 94, 36 CMR 250 (1966). In this case a ver- 
batim transcript of the pretrial-investigation testimony of two witnesses unavailable 
at trial was admitted as former testimony since the defense had been afforded an 
opportunity to cross-examine both witnesses, even though one witness had not been 
cross-examined and only one question had been put to the other witness. 

47. Id. 

48. But see Murphy, supra note 2, at 35. 

49. When the investigating officer becomes aware that a defense witness may not be 
available at trial, he should initiate action to obtain necessary depositions. MCM, 
1969 (Rev.), para. 34d. 
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his duties properly and permit Government counsel, if appointed, to cross- 
examine defense witnesses. Under these unusual circumstances, the fact that 
the investigating officer is charged with ascertaining all available facts would 
ensure the trustworthiness of the testimony and marginally fulfill the cross- 
examination requirement of the “former testimony” test. 

The foregoing discussion of the admissibility of pretrial testimony should 
give the investigating officer some idea of the ramifications of his decision 
whether or not to make a verbatim record of any hearing conducted. Lest 
the investigating officer conclude that it is recommended that a verbatim 
record always be maintained, it should be noted that on many occasions a 
verbatim record is unnecessary. The shortage of competent legal reporters 
makes it imperative that the investigating officer thoughtfully consider 
whether to request a reporter to make a verbatim record.*® As a compromise, 
it would be possible to record witness testimony verbatim, but to summarize 
the argument of counsel and other portions of the proceeding. Here again 
one can readily observe the necessity for having a lawyer investigating 
officer who has a firm grasp on the legal complexities involved and can make 
a knowledgeable decision in this area. 

The decision to have the investigative hearing reported verbatim by a 
sworn reporter will probably not rest solely upon the shoulders of the in- 
vestigating officer. The officer who appointed the investigating officer may 
or may not desire a verbatim record. The investigating officer should famil- 
iarize himself with the foregoing considerations and make known his views 
on the subject. If there is disagreement, the investigating officer must use 
his discretion, remembering that he does not control the assignment of 
reporters. 


E. The Recommendation 


The investigative officer is given very little guidance as to what constitutes 
sufficient evidence to recommend trial by court-martial. The Manual pro- 
vides that it is not the function of the investigating officer to perfect a case 
against the accused, but to weigh impartially all available facts.*' This pro- 
vision delineates the over-all function of the investigating officer, but it does 
not really assist him in making his recommendation. The one concrete prin- 
ciple in this area is that investigation under Article 32 is a preliminary 
proceeding—not a trial on the merits.*? The evidentiary tests to determine 
guilt used at the court-martial are therefore not totally applicable to the 
pretrial investigation.™ 





50. Letter from Judge Advocate General of the Navy to the Chief of Naval Personnel, 
Ser. 4600, 20 May 1970. 

51. MCM, 1969 (Rev.), para. 34a. 

52. United States v. Samuels, 10 USCMA 206, 27 CMR 280 (1959); 21 Jupce ApvocaTE 
Buti. 22 (1955). 

53. United States v. Samuels, 10 USCMA 206, 27 CMR 280 (1959). 
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In the absence of law dealing directly with the investigating officer’s 
dilemma, it is suggested that he be guided by the Navy Board of Review’s 
[now Court of Military Review] interpretation of article 34(a), UCMJ, 
wherein it is provided that a convening authority may not refer a charge to 
a general court-martial for trial unless such action is warranted by evidence 
indicated in the report of investigation. In United States v. Yuille, the board 
held that the convening authority need only determine that the evidence is 
probably sufficient to show that an offense has been committed and that the 
accused probably committed the offense.** This “probable cause” test does 
not mean that it is even necessary that testimony at a pretrial investigation 
establish the corpus delecti of the offense independent of a pretrial statement 
of the accused.* In United States v. Cunningham, the board approved a con- 
vening authority’s referral of an arson charge to trial by general court- 
martial where the investigation included only an incriminating statement of 
the defendant and testimony of witnesses as to the nature and extent of the 
fire.*® 

The test formulated by the Navy Board of Review has not been expressly 
adopted by other military forums. While decisions of these other courts 
dealing with the question of sufficiency of the evidence do not contain spe- 
cific reference to the “probable cause’’ test, however, they do indicate what 
is considered to be evidence insufficient to warrant reference to trial. In one 
decision, the Army Board of Review held that the investigation of a deser- 
tion charge was inadequate and that the evidence was insufficient to warrant 
trial by court-martial where the investigative proceedings consisted of 
a telephone call to a witness.°’ The same board also found, in United 
States v. Persingner,®* that there was insufficient evidence to justify reference 
of larceny charges to trial. There, the only evidence before the investigating 
officer was a letter from an assistant United States Attorney and two military 
police reports incorporating the matters set forth in the letter. The informa- 
tion contained therein included merely names of witnesses, a summary of 
their expected testimony, and an assertion that the accused had confessed to 
unauthorized absence and larceny of an automobile.*® 

The investigating officer would do well to use these cases as a guide and 
follow the Navy board’s “probable cause” rule until some more definitive 
method for weighing evidence at the pretrial investigation is devised.” It is 





54. 14 CMR 450 (NBR 1953). 

55. United States v. Cunningham, 30 CMR 698 (NBR 1960). 

56. Id. 

57. United States v. Garner, 40 CMR 778 (ABR 1968). 

58. 37 CMR 631 (ABR 1966). 

59. Id. 

60. See Teprow, Dicest—ANNOTATED AND Dicestep Opinions U.S. Court oF MILITARY 
APPEALS, 987 (1966). A discussion of the case of United States v. Nichols indicates 
that Judge Latimer, in a concurring opinion, may have set up the standard that 
the investigating officer should recommend trial by court-martial if the evidence 
establishes a prima facie case. 
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important for the investigating officer to remember that it is not necessary 
for him to find the accused guilty beyond a reasonable doubt in order to 
recommend referral to a special or general court-martial for trial.*! That 
practice would result in a full-scale trial before the fact—a result certainly 
not intended by the drafters of the Code. Conversely, he should not hesitate 
to recommend that the charges be dismissed if he finds that the evidence 
does not show that an offense has probably been committed and that the 
accused probably committed the offense. 

The recommendations of the investigating officer are advisory only. 
The fact that the convening authority may override the investigating officer’s 
recommendation sometimes makes the pretrial investigation appear a mere 
charade. Nevertheless, under current Code and Manual provisions, it is 
appropriate for the convening authority to retain this power. A reasonable 
approach to the whole problem of the convening authority concept is found 
in the “Bayh Bill.”® It is provided therein that a military judge conduct the 
investigation (preliminary examination) with the power to dismiss charges 
not supported by probable cause. 


F. Miscellaneous Practical Matters 


It is possible that the entire pretrial investigative procedure could be 
avoided even where the case is referred to a general court-martial. In cer- 
tain instances, the defense may wish to waive an Article 32 investigation. Al- 
though this may be infrequent, the possibility should be kept in mind so 
that the occasional hollow, time-consuming proceeding conducted without 
knowledge of this alternative may be avoided. 

In the usual case where the investigation is not waived, the investigating 
officer may gain some feeling for the nature of the pretrial investigation by 
reviewing all the Code and Manual provisions on the subject and then crit- 
ically examining some completed investigations. There are also procedural 
guides available for the pretrial investigating officer. The most recent and 
most comprehensive is the 1970 Army publication entitled Military Justice 
Handbook Procedural Guide for Article 32(b) investigating O fficer.™ 





61. Sometimes the most difficult decision comes after the investigating officer has de- 
termined that the “probable cause” test has been met and is pondering the alterna- 
tive of recommending a special or general court-martial. In that case, the investi- 
gating officer should consult the Table of Maximum Punishments, MCM, 1969 
(Rev.), para 127c, for guidance. 

62. MCM, 1969 (Rev.), para. 34a. 

63. The Military Justice Act of 1971, S. 1127, 92d Cong., Ist Sess. § 832(d) (1971). 

64. U. S. DEPARTMENT OF THE ARMY, PAMPHLET No. 27-17 (June 1970). 
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III. ConcLusion 


The Article 32 investigation is not a mere formality. Rather, the pretrial 
hearing is an integral part of the court-martial proceedings. It is a judicial 
proceeding, and it should always be handled as such.® 

The basic problem is to develop a system whereby the existing pretrial 
investigation procedures are applied more effectively. Efficiency must be 
achieved by balancing the desire for expediency with the need for sufficiency. 
On one hand there is the desire of all concerned to complete the investigation 
and proceed to the important business of the trial as soon as possible. On 
the other, there is the need for a thorough and impartial investigation in 
order for the investigating officer to make a knowledgeable recommendation, _ 
and also to permit the accused to utilize the wide range of his discovery 
privileges. j 

There are several factors to be considered when attempting to strike the 
appropriate balance between expediency and sufficiency. An investigation 
would certainly be sufficient if the investigating officer took months to exam- 
ine in detail every witness and every piece of evidence that may even col- 
laterally bear upon the case in order to determine in his own mind the guilt 
or innocence of the accused. However, such an investigation is not the type 
contemplated by Article 32. The fact that charges should be forwarded to the 
officer exercising general court-martial jurisdiction within eight days after 
an accused is placed in arrest or confinement indicates the need that the 
investigation be conducted promptly. 

Various penalties may be imposed upon the Government if the investiga- 
tion is not an efficient one. At one end of the spectrum, the failure of the 
pretrial investigation to be conducted in an expedient manner may con- 
tribute to dismissal of the charges for depriving the accused of his right to 
a speedy trial.®’ At the other extreme is the investigation which fails to com- 
ply with the requirements of Article 32, UCMJ. While such error does not 
deprive the subsequent court-martial of jurisdiction,® it could require that 
appropriate relief be granted (one possibility is another pretrial investiga- 
tion), or even that a conviction be reversed. It is obviously essential to 





65. Although the pretrial hearing is a judicial proceeding, it is not a trial within the 
meaning of the United States Constitution and hence need not be “public.” Mac- 
Donald v. Hodson, 19 USCMA 582, 42 CMR 184 (1970). 

66. UCMJ, art. 33 10 U.S.C. § 833 (1970). If it is impractical to forward the charges 
within eight days, a report setting forth the reasons for delay must be submitted. 

67. See, United States v. Lucero, 39 CMR 520 (ABR 1968); United States v. Whitaker, 
31 CMR 333 (ABR 1961). In Whitaker, it was held that the time used to conduct 
the Article 32 investigation was prima facie unreasonable and was a primary factor 
contributing to a denial of speedy trial. 

68. UCMJ, art. 32(d), 10 U.S.C. § 832(d) (1970). 

69. United States v. Parker, 6 USCMA 75, 19 CMR 201 (1955); United States v. 
Schuller, 5 USCMA 101, 17 CMR 101 (1954). 
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the efficient functioning of military justice to avoid these pitfalls by striking 
an appropriate balance between expediency and sufficiency at the pretrial 
investigation. 

If the pretrial investigating officer is aware of the difficulties he may en- 
counter and is prepared to meet them, the investigation process will function 
more smoothly. Although in the author’s opinion there are better approaches 
to this preliminary stage in the military system of justice, notably those con- 
tained in the “Bayh Bill,”’° it is imperative to make the most effective use 
of existing procedures. 

Many of the problems discussed above could be successfully solved if 
every investigating officer were a military lawyer. 

In the final analysis, any judicial system is only as good as the individuals who conduct 

the proceedings prescribed by the system. The surest way of avoiding errors in the 

pretrial investigation is to ensure, by all reasonably available means, that competent 
officers, fully familiar with their duties, are appointed to conduct such investigations.”! 

The generous use of judge advocates at the pretrial investigation stage 
would provide a solid foundation for the entire court-martial structure. The 
return on that investment would be a vastly more efficient system of military 
justice. 





70. Supra note 8. 
71. Murphy, supra note 2, at 47. 











Maritime Torts And Shore Structures 


Lieutenant Commander Patrick C. Turner, 
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Following a discussion of the sources of admiralty 
jurisdiction over maritime torts involving shore structures, 
LCDR Turner analyzes the bases for liability, available 
defenses, and the measure of damages when damage to shore 
structures occurs. 


“A COLLISION at sea can ruin your entire day”—a well-worn 
axiom within the maritime community, and one which conjures up visions of 
ships racing across the high seas through night and fog toward appointments 
with disaster. But maritime torts are by no means limited to the high seas. 
They can, albeit less romantically, involve ships colliding with or otherwise 
damaging wharves, warehouses, bridges, undersea cables, dolphins, levees, 
and even shoreside highways. It is these “amphibious torts”! and the 
resultant damage to shore structures that this article will treat. 


ADMIRALTY JURISDICTION 


The inclusion of shore structures in the admiralty jurisdiction in the 
United States is of relatively recent origin. Prior to the passage of the 
Extension of Admiralty Jurisdiction Act of 1948,? maritime torts which were 
consummated on the land were not considered to be within the admiralty 
jurisdiction, and thus the resultant claimants were denied access to the 
admiralty courts. To understand the significance of this predicament, a 
brief examination of the development of the admiralty jurisdiction is 
necessary. 

The source of admiralty jurisdiction in the United States is article III, 
section 2, of the Constitution, which provides that the judicial power shall 
extend to “all cases of admiralty and maritime jurisdiction,” but does not 
indicate the limits of that jurisdiction. In 1789, the Federal district courts 
were given “exclusive cognizance of all cases of admiralty and maritime 
jurisdiction,”* but once again no definition of the limits of that jurisdiction 
was provided. The limits of the admiralty jurisdiction had previously been 








*Lieutenant Commander Turner is currently serving at the Armed Forces Staff 
College, Norfolk, Virginia. He received the B.A. degree from Carroll College in 1962 
and the LL.B. degree from the University of Washington School of Law in 1965. He 
is admitted to practice before the Washington State Bar and the U.S. Court of Military 
Appeals. 

1. See Brown, Jurisdiction of the Admiralty in Cases of Tort, 9 Cor. L. Rev. 1 (1909). 
2. Extension of Admiralty Jurisdiction Act, 46 USC. § 740 (1970). 
3. Judiciary Act of September 24, 1789, c. 20, 1 Stat. at L. 76, 77, as amended, 28 

U.S.C. § 1333 (1970). 
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set forth in England as early as 1389 in the statutes of Richard II,* which 
completely excluded from admiralty anything not occurring on the “high 
seas.” In colonial America, the jurisdiction of the vice-admiralty courts, 
established by the English crown, extended to maritime torts whether com- 
mitted at sea or in port.> In 1815, Mr. Justice Story, in Delovio v. Boit, 
which decision is said to have defined the parameters of admiralty jurisdic- 
tion in the United States,’ stated that, since the constitutional provision 
relating to admiralty jurisdiction had included both the words “admiralty,” 
which could be said to include the jurisdiction of the colonial vice-admiralty 
courts, and “maritime,” which could be said to include the jurisdiction of 
maritime courts throughout the shipping world, a liberal interpretation of 
the constitutional language was warranted.* He thus found the American 
admiralty jurisdiction to include all maritime contracts, torts, and injuries. 
He did hold, however, that in torts the admiralty jurisdiction was “bounded 
by locality”®—but he failed to define the limits of that locality. 

The extent of American admiralty jurisdiction was further defined in The 
Genesee Chief,'° wherein it was held that the jurisdiction included all 
navigable waters throughout the nation. Thus were the “tidewater cases.”!! 
which had followed the English rule that the admiralty jurisdiction was 
confined to the ebb and flow of the tide, overruled. The admiralty jurisdic- 
tion had been brought to the edge of all navigable waters. Now only Mr. 
Justice Story’s “locality” remained to be defined. 


The Plymouth 


In The Plymouth,!? the Supreme Court clarified the meaning of “locality.” 
The case grew out of a fire originating aboard Falcon which spread to sev- 
eral packing houses located on wharves along the Chicago River.’® It was 





4. Rich II, ce. 5 (1389), “The admirals and their deputies shall not meddle from hence- 
forth of anything done within the realm, but only of a thing done upon the 
sea... .”; 15 Rich. II, c. 3 (1391), “Of all manner of contracts, pleas and quar- 
rels, and all other things arising within the bodies of the countries . . . the admiral’s 
courts shall have no . . . jurisdiction . . . but such shall be tried . . . by the laws 
of the land . . . except for death or maihem done in great ships in the main stream 
of great rivers beneath the bridges (points) of the same.” 

5. See Comment, Statutory Extension of Admiralty Jurisdiction in Tort, 24 Tut. L. 
Rev. 453 (1950). 

6. 7 F. Cas. 418 (No. 3776) (C.C. Mass. 1815). 

7. See note 1, supra. 

8. DeLovio v. Boit, 7 F. Cas. 418 at 443 (No. 3776) (C.C. Mass. 1815). 

9. Id. 

0. 53 U.S. (12 How.) 443 (1851). 

1. The Thomas Jefferson, 23 U.S. (10 Wheat.) 428 (1825); Peyroux v. Howard, 32 
U.S. (7 Pet.) 324 (1833); The Steamboat Orleans, 36 U.S. (11 Pet.) 175 (1837); 
United States v. Coombs, 37 U.S. (12 Pet.) 72 (1838); Waring v. Clarke, 46 U.S. 
(5 How.) 440 (1847). 

12. 70 U.S. (3 Wall.) 20 (1865). 

13. The Plymouth, a vessel not involved in the incident, was attached as the property 
of Falcon’s owners, thus contributing her name to the case. 
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argued by the packing-house owners that the damage was merely incidental 
to the wrongful act which had taken place on the water, i.e., the fire aboard 
Falcon. The Court found, however, that both the inception and consumma- 
tion of a tort must occur on the water for admiralty jurisdiction to attach. 
In the instant case, since consummation of the tort—i.e., the setting afire of 
the packing houses—occurred on the land, admiralty jurisdiction did not 
attach. 

The significance of this decision from the viewpoint of owners of damaged 
shore structures was extensive. Denial of admiralty jurisdiction meant denial 
of certain remedies peculiar to admiralty law: in rem liability imputed to a 
vessel, notwithstanding the shipowner’s lack of personal fault with a 
concomitant maritime lien against the offending vessel; and a division of 
damages in the event of mutual fault.'* Where a tort commenced on the land, 
however, and was consummated upon navigable waters, the opposite rule 
was found to apply, and such torts were held to be in the admiralty 
jurisdiction.® 

In a series of decisions subsequent to The Plymouth, the rule in that 
case was held to apply to torts involving damages to a bridge,'® a derrick,” 
a marine railway,’® a dock,’® and a drilling platform.2° The Plymouth 
doctrine was qualified, however, in The Blackheath, where a beacon, 
struck and damaged by a ship on navigable waters, was held to be only 
technically on land, even though it was built upon piles driven firmly into 
the bottom of a ship channel. The Court stated that a beacon was a Govern- 
ment aid to navigation, which from ancient times had been subject to 
admiralty jurisdiction. A similar conclusion was reached concerning marine 
cables;* but where it was suggested that a dike was an aid to navigation, 
this view was not followed.” 

With the passage of the Extension of Admiralty Jurisdiction Act of 1948, 
such distinctions were no longer necessary. The Act provides, in part, that: 


. .. [T]he admiralty and maritime jurisdiction of the United States shall extend to 





14, A shore structure owner, denied access to admiralty remedies, was required to bring 
his action in civil court where contributory negligence on his part could preclude 
any recovery whatsoever. 

15. Atlee v. Packet Co., 88 U.S. (21 Wall.) 839 (1874). 

16. The Rock Island Bridge, 73 U.S. (6 Wall.) 213 (1867). 

17. The Maud Webster, 16 F. Cas. 1157 (No. 9302) (S.D.N.Y. 1877). 

18. The Professor Morse, 23 F. 803 (D. N.J. 1885). 

19, Cleveland Terminal and Valley R.R. Co. v. Cleveland Steamship Co., 208 U.S. 316 
(1908). 

20. The Senator Rice, 234 F. 101 (E.D. N.Y. 1916). 

21. 195 U.S. 361 (1904). 

22. Postal Telegraph Cable Co. v. P. Sanford Ross, Inc., 221 F. 105 (E.D. N.Y. 1915). 

23. The Panoil, 225 U.S. 433 (1925). 

. See note 2, supra. 
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and include all cases of damage or injury, to person or property, caused by a vessel 
on navigable water, notwithstanding that such damage or injury be done or consum- 
mated on land. 


Thus, upon proof of liability, owners of shore structures may recover in 
admiralty for damages incurred by those structures due to maritime torts. 


LIABILITY 


Entitlement to recovery of damages sustained by a shore structure due to 
a maritime tort is based upon liability. Maritime tort or collision liability is 
in turn predicated upon fault causally related to damage.”* This article will 
not attempt to treat all aspects of maritime tort or collision liability,* but 
only those of principal importance to a discussion of shore-structure damage. 

When two ships collide, it is rare that only one of them can be said to 
have been solely at fault. Most collisions are caused by faults committed by 
both vessels, although not necessarily of the same magnitude.” Where a 
collision or other maritime tort involves a ship and a shore structure, 
however, the converse applies. Most shore structures are stationary (wharves, 
piers, dolphins), and thus incapable of active negligence. Others, such as 
bridges or submerged cables, can by their operation or location contribute 
to the causation of a maritime tort. But it has been recognized that accidents 
involving shore structures generally do not occur in the ordinary course of 
things unless the vessel involved has been mismanaged in some way.”* The 
general presumption has thus evolved that a moving vessel is negligent in 
colliding with a properly constructed shore structure.” The burden is there- 
fore placed upon the owners of the vessel to rebut this presumption.*° The 
moving vessel must show that it was without fault, or that the collision was 
occasioned by the fault of the stationary object, or that it resulted from an 
inevitable accident.*! 

Decisions in which a showing of fault on the part of a shore structure 
has served to rebut the presumption of fault by the vessel have usually 
involved bridges and submarine cables. For example, in United States v. 
Norfolk-Berkley Bridge Corporation, ** the failure of a bridge to conform to 
the specifications of the War Department, pursuant to which it was built, 





25. The Pennsylvania, 86 U.S. (19 Wall.) 125 (1874). 

26. For an excellent article on maritime collision liability, see Carraway, Maritime 
Collision—Defenses and Distribution of Damages, 19 JAG. J. 127 (1965). 

27. Id. 

28. Patterson Oil Terminals, v. Port Covington, 109 F. Supp. 953 (E.D. Pa. 1952). 

29. Wilmington Ry. Bridge Co. v. Franco-Oitoman Shipping Co., 259 F. 166 (4th Cir. 
1919) ; Patterson Terminals, Inc. v. SS Johannes Frans, 209 F. Supp. 705 (E.D. Pa. 
1962). 

30. Id. 

31. Carr v. Hermosa Amusement Co., Ltd., 137 F.2d 983 (9th Cir. 1943). 

32. 29 F.2d 115 (E.D. Va. 1928) ; see also American Steamship Company v. Great Lakes 
Towing Company, (N.D. Ind. 1960), 1961 A.M.C. 391 (not reported elsewhere). 
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resulted in an impediment to navigauon. The court therefore found mutual 
fault as between the bridge owner and the owner of a tug which had struck 
it. The failure of a drawbridge to open properly after a ship had sounded the 
proper signals on approach has also been found to constitute negligence, 
with a consequent finding of mutual fault on the part of the damaged bridge 
and the vessel.** A submerged cable, snagged and damaged by a ship’s 
anchor, has also been held partially liable where the owners of the cable had 
failed to erect a sign indicating its location and had neglected to request 
the Government to mark the cable’s location on harbor charts.** Other shore 
structures whose locations or operations have partially or wholly precluded 
recovery against colliding vessels have included a gantry crane boom which 
protruded 50 feet over a mooring slip,®> and negligently maintained sub- 
merged pilings.*® 

Another defense available to a ship which damages a shore structure is 
that of “inevitable accident.” This term denotes more than an accident 
deemed inevitable due to an Act of God or vis major; the defense can exist 
when all precautions which reason dictates should be taken have in fact been 
taken, and a collision or accident has nonetheless taken place. Where this 
defense has been invoked in any of its manifestations, the burden of sustain- 
ing the defense has been a heavy one. This is principally due to the afore- 
mentioned presumption of fault, which in effect amounts to a presumption 
of due care on the part of the damaged shore structure. A party relying on 
the defense of inevitable accident must show the cause of the accident and 
that the result of the cause was inevitable—or must show all possible causes 
and that, with regard to every one of them, the result could not be avoided.*” 

If a collision results from the failure of a ship’s engine, the defense of 
inevitable accident is upheld only if the proof is convincing that the defect 
was really latent, and that it could not have been discovered by the exercise 
of due diligence. The inere fact of failure, unexplained, does not warrant a 
finding of inevitable accident.** Thus, where a vessel failed to reverse her 
engines as required under the circumstances, which act would have pre- 
vented the resulting collision, a showing that the failure to reverse was due 
to valve failure—which occurred despite proper maintenance and inspection 
—resulted in exoneration of the colliding vessel.*® Likewise, showing that 





33. Pennsylvania Railroad Co. v. Steamship Marie Leonhardt, 202 F. Supp. 368 
(E.D. Pa. 1962) ; see also N. M. Paterson & Sons, Ltd. v. City of Chicago, 324 F.2d 
254 (7th Cir. 1963). 

34. Essex County Electric Co. v. Motor Ship Godafoss, 129 F. Supp. 657 (D. Mass. 
1955). 

35. City of Portland v. Luckenbach Steamship Co., 217 F.2d 894 (9th Cir. 1955). 

36. Lehigh Valley Railroad Co. v. The Russell No. 1, 163 F. Supp. 459 (E.D. N.Y. 
1958). 

37. Oil Transfer Corp. v. Atlantic Tankers, Ltd., 194 F. Supp. 920 (S.D. N.Y. 1960), 
aff'd, 297 F.2d 367 (2d Cir. 1962). 

38. Giamona v. Mineo, 125 F. Supp. 354 (N.D. Cal. 1955). 

. The Rose Standish, 26 F.2d 480 (D. Mass. 1928). 
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the breaking of a clutch chain on a colliding vessel had occurred despite the 
fact that reasonable care had been exercised with respect to maintenance of 
the clutch chain was sufficient to overcome the presumption of fault on the 
part of the colliding vessel.*° 

The defense of inevitable accident is most frequently invoked where a 
vessel has struck a shore structure due to the force of a storm or some other 
Act of God. In these cases, the basis of proof required to sustain the defense 
shifts from precautions taken to prevent the cause to precautions taken once 
the cause has become apparent. In the case of Patapsco Scrap Co. v. Mary- 
land Shipbuilding and Drydock Co.,*' SS Isaac T. Mann broke her moor- 
ings in Baltimore Harbor on 15 October 1964 during Hurricane Hazel and 
ran into and damaged a nearby pier. The vessel had received notice of the 
impending hurricane, from the Weather Bureau, with predicted wind gusts 
of 70 miles per hour, and had attempted to prepare for the storm by the use 
of additional mooring lines. The trial court found that, since the defendant’s 
preparations for winds up to 70 m.p.h. had proved insufficient, it was reason- 
able to infer that adequate precautions had not been taken, and it concluded 
that the defendant had not properly moored the ship. On appeal, the defen- 
dant contended that the failure of the mooring was attributable to a substan- 
tially higher wind velocity than that anticipated. Rejecting this argument, 
the appellate court considered the lack of specific evidence in support thereof 
and concluded that the trial court had also correctly rejected the argument. 
In holding that the defense of inevitable accident did not exonerate /saac 
T. Mann’s owners from liability, the court stated: 

For this defendant to prevail it was not enough that the libellant may have failed 
to prove negligence; it was for the defendant to establish that it was free from negli- 
gence. It was required to prove affirmatively to the fact finder’s satisfaction its con- 
tention that wind gusts substantially in excess of 70 miles per hour caused the accident 
rather than faulty mooring. . . . 

Doubtless this casts a heavy burden upon the offending ship, but the law deems this 
more consonant with justice than imposing upon the owner of an unoffending pier 
or stationary ship the not less difficult task of proving the negligence of the ship which 
caused the damage. This is not to say there is liability without negligence, but that 


in this class of cases there is liability unless a presumption of negligence is satisfac- 
torily rebutted.42 


Thus, while inevitable accidents resulting from an Act of God (i.e., a 
natural, but unexpected, phenomenon) such as a flood, storm, or earthquake 
may qualify as a valid defense to a resulting collision with a shore structure, 
it is necessary that the party invoking the defense establish that human skill 
and precaution and proper display of nautical skill could not have prevented 
the collision.“ For example, where a dock was damaged by a large ocean- 
going barge after she broke her moorings during Hurricane Audrey on 27 





40. See note 38, supra. 

41. 169 F. Supp. 605 (D. Md. 1959), aff'd, 268 F.2d 817 (4th Cir. 1959). 
42. 268 F.2d 817 at 819-20 (4th Cir. 1959). 

43. The Louisiana, 70 U.S. (3 Wall.) 164 (1865). 
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June 1957, and was lifted by the tide and carried a mile over land then 
flooded by the storm, it was established that hurricane warnings had been 
received on the previous day by the tugmaster responsible for the barge. The 
court found that, in view of these warnings, prudence dictated that the barge 
be withdrawn from her dock at Cameron, Louisiana (a sea-level mud flat 
area), on the day before the hurricane struck and moved to the protected 
waters of Lake Charles. Stating that “such vessels must exhaust every rea- | 
sonable possibility which the circumstances admit and show that in each q 
case they did all that reasonable care required,” the court rejected the de- 
fense of inevitable accident. 


DAMAGES 


Once liability has been resolved in the case of a maritime tort involving a 7 
shore structure, the question of damages becomes germane. The basic rule i” 
of ship-collision damages was stated by the United States Supreme Court 
in The Baltimore: 


Restitutio in integrum is the leading maxim in such cases, and where repairs are 
practicable the general rule followed by the admiralty courts in such cases is that the 
damages assessed against the respondent shall be sufficient to restore the injured vessel § 
to the condition in which she was at the time the collision occurred; . . .45 y 


The principle of restitutio in integrum is also followed where shore struc- 
tures have been destroyed or damaged, even when the damage is never actu- | 
ally repaired.** The usual measure of damages in cases of property destruc- 
tion is the market value of the property destroyed.*’ Market value is often 
an impractical or inadequate measure of damages, however, as shore struc- 
tures, due to their functions or locations, may be so peculiar or unique as L. 
not to be ordinary objects of commerce, and hence have no market value. 4 
Where the market value of the structure cannot be determined, the measure , 
of damages is the cost of repairs.*® 

Resort to the cost of repairs as the measure of damages for shore struc- 
tures presents an additional problem. Bridge supports, wharves, piers, pier 
facings, and dolphins are, for the most part, constructed of wood. They are 
thus highly susceptible to erosion and rot with the passage of time and the I 
action of the waters in which they stand. When shore structures are dam- h 
aged, repairs are usually effected with the use of new materials to replace P 
those that were damaged or destroyed. Depending upon the proportional 
relationship of the damaged area to the entire structure, the use of new tg 
materials can significantly increase the future life expectancy or usefulness 4 








44. Boudoin v. J. Ray McDermott & Co., 281 F.2d 81 (5th Cir. 1960), rev’g 176 F. Supp. i 

900 (W.D. La. 1959). if 
45. 75 U.S. 377 at 385 (1869). if 
46. In re Hibbard, 27 F.2d 686 (2d Cir. 1928). E 
47. Beaufort & Morehead Ry. Co. v. The Damyank, 122 F. Supp. 82 (E.D. N.C. 1954). i 
48. Id. 
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of a structure. If the owner of a shore structure recovers the entire cost of 
repairs, and those repairs have given him a larger or more stable structure, 
or have prolonged the life expectancy or usefulness of the structure, he has 
thus profited at the tortfeasor’s expense and exceeded the principle restitutio 
in integrum. 

In order to prevent such a situation, which results basically from the 
uniqueness of shore structures and their concomitant lack of market value, 
a series of principles has developed in the admiralty courts requiring allow- 
ance for physical depreciation of shore structures where their owners would 
otherwise profit through recovery of the entire cost of repairs. Basic to these 
principles is the idea of a shore structure as a “unit,” separate and distinct 
from adjacent structures for purposes of determining the effect of deprecia- 
tion on liability for damages. Thus, although a dolphin may affect the useful- 
ness and stability of an adjacent pier, it is not an integral part thereof unless 
physically attached, and it must be considered as a separate unit in the deter- 
mination of recoverable damages.*® 

Where a shore structure has been entirely destroyed (e.g., a pier demol- 
ished—a dolphin completely uprooted or broken off), the measure of dam- 
ages is the market value prior to destruction. Where the market value cannot 
be determined, the measure of damages is the cost of replacement.*” Unless 
the structure had been newly completed at the time of its destruction, its 
replacement will obviously inure to the owner’s benefit. Accordingly, an 
allowance for depreciation is applied against the cost of repairs. This per- 
centage allowance is computed by applying the age of the destroyed struc- 
ture against the normal life expectancy of the structure. 

Where a considerable portion, but less than all, of a shore structure has 
been destroyed, the market value of the destroyed portion is utilized as the 
measure of damages. Since the market value of a portion of a structure is 
generally even less capable of determination than that of an entire structure, 
the cost of replacement is almost universally applied in such cases. Whether 
or not an allowance for depreciation will be applied to the cost of repairs 
is determined by the effect of those repairs on the life expectancy or useful- 
ness of the entire structure. If the size of the destroyed portion of the struc- 
ture is so great that its replacement enhances the life expectancy or useful- 
ness of the entire structure, in effect giving the owner a “new for old” 
structure, depreciation will be allowed.” 

A third situation exists where a minor portion of a shore structure is de- 
stroyed, or damages of a minor nature are sustained by the entire structure. 
In the former instance, the market value of the destroyed portion is utilized 
as the measure of damages. If the destroyed portion has no market value, 
the measure of damage is the cost of replacement. In the instance of minor 





49. Patterson Terminals, Inc. v. SS Johannes Frans, 209 F. Supp. 705 (E.D. Pa. 1962). 
50. See note 46, supra. 
51. See note 48, supra. 
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damage to the entire structure, the cost of repairs is utilized as the measure 
of damages. Applying the “new for old” rule of Patterson Terminals, Inc. v 
SS Johannes Frans * to these situations, an allowance for depreciation 
will not be applicable, since minor replacement or repairs will not operate 
to enhance the life expectancy or usefulness of an entire structure. 

A minority view that depreciation should be allowed in all situations 
where partial destruction of a shore structure has occurred and the cost of 
repairs has been utilized as the measure of damages is found in Seaboard 
Air Line R.R. v. Marine Industries, Inc.® In Seaboard, portions of a railroad 
bridge over navigable waters were damaged by collision with barges. The 
court rejected the argument that, since repair did not involve or enhance the 
entire structure, no depreciation should be allowed. It found instead that, 
since by repair of a portion of the bridge the life expectancy of that portion 
of the bridge had been increased, the owner had benefitted and depreciation 
should be allowed. This reasoning is questionable when subjected to analysis. 
The “benefit” acquired by the owner of the structure is a dubious one, since 
deterioration of the remainder of a structure, such as a bridge or pier, will 
eventually require replacement of the entire structure. 

The “new for old” rule is therefore more realistic from the viewpoint of 
the restitutio in integrum principle. The owner of a damaged structure is 
restored to his former position in all cases, and is not allowed to profit from 
this restoration; the owner of an offending vessel is assessed the price of 
his misfeasance, but not to the advantage of his victim. 





52. Id. 
53. 237 F. Supp. 10 (E.D. S.C. 1964). 
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NOTES & COMMENTS 


United States ex. rel. Flemings v. Chafee 
Gosa v. Mayden 


CONSTITUTIONAL LAW: MILITARY JURISDICTION: 
RETROACTIVITY OF O0’CALLAHAN V. PARKER. 

United States ex. rel. Flemings v. Chafee, 

330 F. Supp. 193 (E.D.N.Y. 1971), and Gosa v. Mayden, 
420 F.2d 753 (Sth Cir. 1971) 


Lieutenant David A. Monaco, JAGC, USNR* 


WHEN THE SUPREME COURT announced its decision in the case 
of O'Callahan v. Parker,’ it dropped a fogbank of uncertainty on military 
justice. No longer were the dimensions and parameters of court-martial juris- 
diction well defined. While the sting of Justice Douglas’ less than charitable 
remarks about their knowledge of the niceties of constitutional law was still 
fresh,” judge advocates of all services groped on hands and knees cautiously 
seeking their jurisdictional bearings. In the nearly 3 years since O'Callahan 
was rendered, however, most of the fog has been lifted, in part, by the Su- 
preme Court’s decision in Redford v. Commandant,’ but primarily by the 
numerous cases decided by the United States Court of Military Appeals.* 

The most significant issue generated by O’Callahan still in dispute con- 
cerns whether the case is to receive retroactive or prospective application. 
Although several courts,° including the United States Court of Military Ap- 
peals,® have considered the issue, recently two Federal courts in particularly 
significant and well-reasoned opinions have come out on opposite sides of 





*Lieutenant Monaco is currently serving in the Military Justice Division, Office of 
the Judge Advocate General. He received his J.D. degree from the University of 
Florida in 1968. 


1. 395 U.S. 258 (1968). 

2. Justice Douglas wrote: “While the Court of Military Appeals takes cognizance of 
some constitutional rights of the accused who are court-martialed, courts-martial as 
an institution are singularly inept in dealing with the nice subleties of constitutional 
law... .” Id. at 265. 

. 401 U.S. 355 (1971). 

4. The Supreme Court listed numerous O’Callahan related cases in n.8 of the Relford 

opinion, id. at 358. 

5. Thompson v. Parker, 308 F. Supp. 904 (M.D. Pa. 1970) ; Bell v. Clark, 308 F. Supp. 
384 (E.D. Va. 1970), aff'd, 437 F.2d 200 (1971); Schlomon v. Moseley, No. L—1003 
(D. Kan., May 19, 1970); Savage v. Parker, H.C. No. 1118 (M.D. Pa., Mar. 3, 
1970) ; Harkcom v. Parker, H.C. No. 1093 (M.D. Pa., Feb. 13, 1970), aff'd, 439 
F.2d 265 (10th Cir. 1971) ; Gosa v. Mayden, 305 F. Supp. 1186 (N.D. Fla. 1969). 

6. Mercer v. Dillon, 19 USCMA 264, 41 CMR 264 (1970). 
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the retroactivity quandary. The first of these, United States ex rel. Flemings 
v. Chafee,’ is important because it is the only case holding that O’Callahan 
is retroactive. The other, Gosa v. Mayden,' represents the first decision of 
a United States Court of Appeals to rule squarely on the issue. In light of 
their significance and contradictory conclusions neither case should be 
considered without reference to the other. 


BACKGROUND 


The seminal notion that decisions of constitutional dimension need not 
be retroactive is found in Linkletter v. Walker.® There, the Supreme Court 
held that the exclusionary rule relating to illegal searches and seizures an- 
nounced in Mapp v. Ohio *° was to be applied in prospective fashion only. 
Shortly thereafter, the Court in Tehan v. Shott'! declined to give retroactive 
effect to Griffin v. California,’* which forbade prosecutors and judges to 
comment adversely on the failure of a defendant to testify, and, in Johnson 
v. New Jersey,'* it decided that Miranda and Escobedo were not retroactive. 
Finally, in Stovall v. Denro,’* the Court, holding that the Wade and Gilbert 
rules requiring the exclusion of tainted identification evidence were to be 
applied prospectively, delineated certain criteria for the resolution of the 
retroactivity question. Under the test outlined in Stovall, retroactivity of a 
new constitutional standard is dependent upon: 

(a) The purpose to be served by the new standard, 

(b) the extent of the reliance by law enforcement authorities on the old standard, and 


(c) the effect on the administration of justice of a retroactive application of the new 
standard.15 


Until Flemings, every court confronting the O’Callahan-retroactivity ques- 
tion applied the Stovall trilogy in arriving at its conclusion.’* The Flemings 
court, however, viewing the issue in terms of pure jurisdiction, took an 
entirely different tack. 


United States ex rel. Flemings v. Chafee 


In August 1944, Seaman Second Class John W. Flemings, on active duty 
in the United States Naval Reserve, was absent over leave for 13 days from 
the Naval Ammunition Depot, Earle, New Jersey. During his absence, he 
stole an automobile parked on a street in Trenton, New Jersey, and owned 





7. 330 F. Supp. 193 (E.D. N.Y. 1971). 
8. No. 29139 (5th Cir. Oct. 12, 1971). 
9. 381 U.S. 618 (1965). 

10. 367 U.S. 643 (1961). 

11. 382 U.S. 406 (1966). 

12. 380 U.S. 609 (1965). 

13. 384 U.S. 719 (1966). 

14. 388 U.S. 293 (1967). 

15. Id. at 297. 

. See cases cited notes 5 and 6. 
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by a member of the Armed Forces.” At his general court-martial convened 
in Brooklyn, New York, in October 1944, Flemings pleaded guilty to both 
the absence and theft offenses and was sentenced to 3 years’ confinement, 
loss of pay, and a dishonorable discharge. 

In 1970, after exhausting his military remedies, Flemings brought an 
action in the United States District Court for the Eastern District of New 
York to overturn his conviction for automobile theft and to compel the 
correction of military records from a dishonorable discharge to a general 
discharge under honorable conditions. Held: Relief granted. The theft 
offense was not service connected within the meaning of O’Callahan, and 
O’Callahan applies reirospectively. 

Rather than adopt the generally accepted Linkletter approach to retro- 
activity, the Flemings court first distinguished between classical jurisdic- 
tion, on the one hand, and what it termed “procedural constitutional juris- 
diction,” on the other. Classical jurisdiction was defined in terms of the 
adjudicatory power of the court to try the case before it, while procedural 
constitutional jurisdiction concerned whether potential jurisdiction was 
lost through the failure to exercise power in a proper manner due to pro- 
cedural deficiencies.'® 

Turning to a consideration of O’Callahan, the district court noted that it 
was unclear whether the case turned on a lack of power of the court-martial 
over the subject matter and person of O’Callahan; i.e., that the case should 
have been tried by a different court, or whether the key was the denial of 
the constitutional right to grand and petit jury; i.e., that potential jurisdic- 
tion was caused to be lost. After carefully considering how the Supreme 
Court used the word “jurisdiction” in O’Callahan, the court declared that 
it would assume that jurisdiction was used in the classic sense. 

Upon finding that the theft offense upon which Flemings was convicted 
was not service connected, the court then reasoned that the doctrine of 
“prospective overruling,” as developed by the Supreme Court, is a recent 
departure from the traditional rule of applying court rulings retroactively. 
Implicit in this reasoning is the theory that prospectivity could only be 
decreed in cases dealing with procedural constitutional jurisdiction. In the 
district court’s view, however, several recent decisions of the Supreme Court 
indicate that no precise guidance can be found to enable lower Federal 
courts to predict with assurance which rulings will be applied retroactively.'® 
It therefore determined that, at the nisi prius level, and especially when con- 





17. The specification of which Flemings was convicted, however, alleged that the vehicle 
was owned by a civilian. 

18. See, e.g., Johnson v. Zerbst, 304 U.S. 458 (1938), where the Supreme Court held 
that a court would lose “jurisdiction” if it failed to provide counsel as required by 
the sixth amendment. 

19. The court cited the following decisions as evidence of this lack of guidance: Mackey 
v. United States, 401 U.S. 667 (1971); Williams v. United States, 401 U.S. 646 
(1971); Elkanich v. United States, 401 U.S. 646 (1971); United States v. United 
States Coin and Currency, 401 U.S. 715 (1971). 
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sidering jurisdiction in the classical sense, the traditional rule should apply. 
The court then candidly declared: “Thus we apply O’Callahan retroactively 
—though with no abiding assurance of how appellate courts will treat the 
ea 


Gosa v. Mayden 


On 2 December 1966 James Roy Gosa, a member of the Air Force serving 
in Wyoming, was convicted by general court-martial of the off-duty, off-post 
rape of a civilian. All statutory review proceedings were completed on 16 
August 1967 when the United States Court of Military Appeals denied 
review. In 1969, Gosa unsuccessfully petitioned the United States District 
Court for the Northern District of Florida for a writ of habeas corpus.”! In 
addition, a simultaneous motion to vacate his sentence and conviction was 
denied by the Court of Military Appeals.” Upon appeal of the District Court’s 
dismissal to the United States Court of Appeals for the Fifth Circuit, Held: 
Affirmed. O’Callahan would not receive retroactive application. 

The court in reaching this conclusion engaged in the most detailed and 
scholarly presentation of rationale of any of the courts that have faced the 
O’Callahan-retroactivity issue. Paradoxically, it held for prospectivity despite 
agreement with the Flemings court that O’Callahan stands for the proposition 
that courts-martial lack adjudicatory power over nonservice-connected crimes 
committed by servicemen because Congress had no authority to vest such 
power in courts-martial. At this juncture, however, Gosa and Flemings parted 
company. In the view of the Gosa majority, the well-precedented judicial 
notion of selective retroactivity could not be ignored simply because the 
underlying decision was based on a denial of jurisdiction, as opposed to a 
denial of fundamental constitutional rights. Accordingly the court then 
examined the general principles of selective retroactivity beginning with 
Linkletter v. Walker,” and concentrating on the Stovall™ retroactivity trilogy. 

In examining the first leg of the trilogy, the purpose of the new standard, 
the court properly noted that the Supreme Court in applying this test has 
consistently evaluated the effect of the new procedure upon the integrity of 
the fact-finding process.” It then reviewed the Supreme Court’s decision in 
DeStefano v. Woods,” and determined that O’Callahan did not stand for the 
propositions either that the Uniform Code of Military Justice carried a clear 
danger of convicting the innocent, or that the court-martial process was 
infected with procedures that substantially impaired the truth-finding func- 
tion. 





20. United States ex rel. Flemings v. Chafee, 330 F. Supp. 193, 200 (E.D. N.Y. 1971). 

21. Gosa v. Mayden, 305 F. Supp. 1186 (N.D. Fla. 1969). 

22. Gosa v. United States, 19 USCMA 327, 41 CMR 327 (1970). The court treated the 
action as a petition for reconsideration. 

23. 381 U.S. 618 (1965). 

24. 388 U.S. 293 (1967). 

25. See, e.g., Johnson v. New Jersey, 384 U.S. 719 (1966). 

26. 392 U.S. 631 (1968). 
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In DeStefano v. Woods" the Court refused retroactive application to 
Duncan v. Louisiana, which decided that the states cannot deny a request 
for jury trial in serious criminal cases. The Court in DeStefano observed 
that they: 


. . . [W]ould not assert, however, that every criminal trial—or any particular trial— 
held before a judge alone is unfair or that a defendant may never be as fairly treated 
by a judge as he would by a jury. . . . The values implemented by the right to jury 
trial would not measurably be served by requiring retrial of all persons convicted in 
the past by procedures not considered with the Sixth Amendment right to jury 
trial. . . .29 


In light of this language and what was construed to be the rationale of 
O’Callahan—‘“that a civilian court trial with grand and petit jury protections 
would tend to prevent arbitrariness and repression and be fairer”®°—the 
Gosa court held that retroactivity was unwarranted under the first test. 

With respect to the second test, justified reliance on the old standard, the 
court simply cited certain language in Kinsella v. United States ex rel. 
Singleton* to the effect that court-martial jurisdiction is dependent upon 
the military status of the accused,** and determined that O’Callahan was 
not foreshadowed by the Supreme Court.** 

Finally, the court turned to the third test, the effect on the administration 
of justice of retroactive application, and indicated that this area was likewise 





27. Id. 

28. 391 U.S. 145 (1968). 

29. 392 U.S. at 633. 

30. 456 F.2d 753, 765 (Sth Cir. 1971). 

31. 361 U.S. 234 (1960). 

32. The Supreme Court noted in Kinsella v. United States ex rel. Singleton that: “The 
test for jurisdiction, it follows, is one of status, namely, whether the accused in the 
court-martial proceedings is a person whe can be regarded as falling within the 
term ‘land and naval Forces....’” 361 U.S. at 241. 

33. With respect to the second criterion, there would appear to be little doubt that the 
military had justifiably relied on the old standard. Prior to 1969, it was assumed 
that servicemen were subject to trial by courts-martial for all crimes as a consequence 
of the active-duty status of the criminal accused. The armed services proceeded in 
good faith under this notion in reliance upon the congressional enactment [article 
2, Uniform Code of Military Justice, 10 U.S.C. § 802 (1970)], as well as upon 
certain prior decisions of the Supreme Court to the effect that that status was 
sufficient. See, e.g., Kinsella v. United States ex rel. Singleton, 361 U.S. 234 (1960) ; 
Ex parte Quirin, 317 U.S. 1 (1942); Kahn v. Anderson, 255 U.S. 1 (1921). See 
also Mr. Justice Harlan’s dissent in O’Callahan, 395 U.S. at 274. In addition, the 
lower Federal courts that had considered the O’Callahan question prior to the 
Supreme Court’s decision had uniformly rejected it. See, e.g., Wright v. Markley, 
351 F.2d 592 (7th Cir. 1965); Thompson v. Willingham, 318 F.2d 657 (3d Cir. 
1963) ; Burns v. Taylor, 274 F.2d 141 (10th Cir. 1959). It is, therefore, clear that, 
as the U.S. Court of Military Appeals has stated, “Before O’Callahan the armed 
forces had absolutely no hint that such considerations as the nature, time, and 
place of the offense might limit trials by court-martial.” Mercer v. Dillon, 19 
USCMA 264, 267, 41 CMR 264, 267 (1970). 
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free from doubt. They simply stated statistics to the effect that the impact of 
retroactivity would be staggering, and again concluded that retroactivity was 
unjustified. 

Having found that under all three tests O’Callahan should receive pros- 
pective applicability, the court affirmed the lower court’s denial of habeas 
corpus relief. 


CoMmPARISON 


It would appear to be beyond cavil that, if the Linkletter-Stovall tests are 
applied to O'Callahan, prospective application is compelled, and, indeed, 
prospectivity, it is submitted, is the far better result. The reasoning of the 
Gosa court and by the United States Court of Military Appeals in Mercer v. 
Dillon* is persuasive in this regard. The difficulty has been to find a reason 
to apply Stovall at all. Prior to Gosa, it had apparently been conceded that 
Stovall would apply only to newly made constitutional procedural rules. 
Consequently, as noted earlier,® all courts confronting the O’Callahan retro- 
activity issue prior to Flemings and Gosa were compelled to hold that the 
Supreme Court meant something other than pure “jurisdiction” in O’Callahan 
in order for Stovall to be applicable, and in order to avoid the utterly 
unacceptable result of O’Callahan’s retroactivity. 

Thus, perhaps the most immediately striking thing about Flemings and 
Gosa is that both courts deciding these cases candidly and unequivocally 
agreed, whether correctly or not, that, when the Supreme Court spoke of 
jurisdiction, it meant classical jurisdiction—the power to act. The Flemings 
court’s reaction to this conclusion was to hold that Linkletter and Stovall 
did not apply and that retroactivity was automatically dictated. The Gosa 
court, however, reasoned that, in the final analysis, it simply should not 
make any difference whether O’Callahan is predicated upon classical or 
procedural constitutional jurisdiction and that the Stovall trilogy was appli- 
cable in either case. 

The concept of selective retroactivity buried the ancient legal fiction that 
courts only discover law that has somehow always been with us. It amounts 
to no more than the honest judicial recognition of the not very startling 
realization that courts make law, and that these new laws, like their legisla- 
tive counterparts, need not necessarily be retroactive. As Justice Clark noted 
in Linkletter, there is in the Constitution neither a compulsion to, nor a 
prohibition of, retroactivity.*® 

It makes little sense to say, therefore, that merely because an error of 
fundamental constitutional law was committed by legislative action, albeit 
with longstanding tacit judicial approval, the error is by its very nature so 





34. Mercer v. Dillon, 19 USCMA 264, 267, 41 CMR 264, 267 (1970). 

35. See text accompanying notes 5 and 6. 

36. 381 U.S. at 629. Justice Clark noted: “However, we believe that the Constitution 
neither prohibits nor requires retrospective effect.” 
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invidious as to require automatic retroactivity, when at the same time the 
courts recognize that if the error of fundamental constitutional law is judicial 
in origin, a test of the desirability of retrospective application is appropriate. 
In the words of the Gosa court :*” 

[I]t is no more illogical to apply the rules for determining retroactivity to losses of 

liberty or property resulting from unconstitutional judicial precedent than to uncon- 

stitutional legislative action. 
Consequently, it is felt that the Gosa court took the more pragmatic and 
more desirable view in applying the retroactivity trilogy to O'Callahan. 

One of the fundamental reasons that Flemings and Gosa arrived at con- 
tradictory conclusions despite agreement on the basic premise was that each 
court interpreted the Supreme Court’s opinion in the case of United States v. 
United States Coin and Currency* in conflicting fashions. In that case the 
United States brought suit for forfeiture of money found in the possession 
of an alleged gambler at the time of his arrest for failure to register as a 
gambler and to pay the Federal gambling tax. Subsequently, in the cases of 
Marchetti v. United States*® and Grosso v. United States,’ the Supreme 
Court voided the statutes that were the basis for the forfeiture. In United 
States Coin and Currency the Court, without applying the Stovall test, held 
that Marchetti and Grosso were to be applied retroactively, and declared: 

. . . [E]ven the use of impeccable factfinding procedures could not legitimate a ver- 

dict decreeing forfeiture, for we have held that the conduct being penalized is con- 

stitutionally immune from punishment. . . .4! 

The Flemings court analogized United States Coin and Currency to a case 
of classic subject-matter jurisdiction, as in O’Callahan, and held that, since 
retroactivity was not applied in United States Coin and Currency, it should 
not be applied in determining whether O’Callahan was to receive retrospec- 
tive application. 

The Gosa court, it is suggestea, placed United States Coin and Currency 
in a more appropriate perspective. The heart of the Supreme Court’s pro- 
scription against the forfeiture of gambling monies in that case was that a 
citizen had an absolute right to refuse to incriminate himself. Since this 
was conduct that could not be constitutionally punished under any circum- 
stances, there was never a right to arrest the gambler for refusal to file the 
incriminating forms. On the other hand, the crimes committed by Flemings, 
Gosa, and O’Callahan, larceny and rape, were criminal violations in both 
military and civilian jurisdictions. The distinction is clear. In United States 
Coin and Currency there was no right to try the defendant at all, and 
the integrity of the fact-finding process was, therefore, not in issue, while 
in O’Callahan and its progeny, the issue was not the right to try vel non, 





37. 450 F.2d 753, 757 (Sth Cir. 1971). 
38. 401 U.S. 715 (1971). 

39. 390 U.S. 39 (1971). 

40. 390 U.S. 62 (1971). 

41. 401 US. at 724. 


254 











JAG Journal e XXVI 


but rather, which forum was appropriate. In United States Coin and Cur- 
rency law was not made by the court; the proscription was manifest in the 
fifth amendment.* In O’Callahan a new rule respecting court-martial juris- 
diction was announced by the Court. Consequently, it would appear that the 
far more valid precedent to follow was DeStefano, not United States Coin 
and Currency, and that the retroactivity trilogy should be applicable. 


CONCLUSION 


Both Flemings and Gosa offer considerable food for thought. Both are 
well-reasoned and remarkably candid. Obviously, the differences in their 
conclusions will be settled only by the Supreme Court. Nevertheless, the 
issues are now well-drawn and clearly elucidated. if, indeed, the Supreme 
Court applies the Stovall trilogy to O'Callahan, then prospectivity would 
appear to be dictated in light of DeStefano. If the rationale of United States 
Coin and Currency is adopted, however, then retroactivity and another fog- 
bank can be expected. 





42. The Court noted in United States Coin and Currency: “Unlike some of our earlier 
retroactivity decisions, we are not here concerned with the implementation of a 
procedural rule which does not undermine the basic accuracy of the factfinding 
process at trial. [Citations omitted.] Rather Marchetti and Grosso dealt with the 
kind of conduct that cannot constitutionally be punished in the first instance.” Id. 
at 723. 





Bivens v. Agents of federal Bureau of Narcotics 


CONSTITUTIONAL LAW: SEARCH AND SEIZURE: AN ALTERNATIVE 
TO THE EXCLUSIONARY RULE. Bivens v. Agents of Federal Bu- 
reau of Narcotics, 403 U.S. 388 (1971). 


Captain Kenneth B. Satlin, USMCR* 


BIVENS ALLEGED in his suit in the United States District Court 
for the Eastern District of New York that Federal narcotics agents under col- 
or of Federal authority subjected him to a search and seizure which violated 
the requirements of the fourth amendment. He alleged that agents, acting 
without a warrant and without probable cause, had entered his apartment 
and had used unreasonable force in effecting the arrest. The agents allegedly 
manacled Bivens in front of his wife and children and threatened to arrest 





*Captain Satlin is presently assigned to the Litigation and Claims Division, Office 
of the Judge Advocate General. He received his LL.B. degree from Washington and 
Lee University in 1969. 
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his entire family. After searching his apartment, Bivens complained that 
they took him to the Federal courthouse in Brooklyn where he was inter- 
rogated, booked, and subjected to a visual strip search. Bivens claimed 
to have suffered great humiliation, embarrassment, and mental suffering 
as a result of the agents’ unlawful conduct and sought damages in the 
amount of $5,000.00 from each of the agents. 

The District Court dismissed the complaint on the ground, inter alia, 
that it failed to state a cause of action,’ and the Court of Appeals for the 
Second Circuit affirmed on that basis.2 HELD: Reversed and remanded.* 
Violations of fourth-amendment rights by Federal officers give rise to a 
Federal cause of action for monetary damages in Federal court [6-3 
decision]. 

Although the fourth amendment guarantees to citizens of the United 
States the absolute right to be free from unreasonable searches and seizures 
carried out by virtue of Federal authority, it does not address the problems 
of how a citizen is to enforce his right and how he obtains redress when 
his rights are infringed upon. 

The adoption of the exclusionary rule gives the “criminal” victim a remedy 
by suppressing any evidence illegally obtained. The exclusionary rule, 
however, affords no comfort to the “innocent” victim. 

Congress has created a Federal cause of action against State officials 
acting under color of State law for violations of fourth-amendment rights,* 
but it has never created such a cause of action against Federal officials. 
Until Bivens, the result had been that victims of local police misconduct 
could seek damages under a Federal cause of action, but victims of Federal 
police misconduct were without remedy. 

The majority opinion in Bivens reasoned that, although the fourth 
amendment does not specifically provide for monetary damages as a method 
for its enforcement, “where federally protected rights have been invaded, 
it has been the rule from the beginning that courts will be alert to adjust 
their remedies so as to grant the necessary relief.”> “The very essence of 
civil liberty certainly consists in the right of every individual to claim the 
protection of the laws whenever he receives an injury.’”® 

Having concluded that Bivens’ complaint stated a cause of action, the 





. Bivens v. Agents of Federal Bureau of Narcotics, 276 F. Supp. 12 (E.D. N.Y. 1967). 

. Bivens v. Agents of Federal Bureau of Narcotics, 409 F.2d 718 (2d Cir. 1969). 

. Cert. granted, 399 U.S. 905 (1970). 

. 42 U.S.C. § 1983 (1970). “Every person who, under color of any statute, ordinance, 
regulation, custom, or usage, of any State or Territory, subjects, or causes to be 
subjected, any citizen of the United States or other person within the jurisdiction 
thereof to the deprivation of any rights, privileges or immunities secured by the 
Constitution and laws, shall be liable to the party injured in an action at law, suit 
in equity, or other proper proceeding for redress.” 

. Bivens v. Agents of Federal Bureau of Narcotics, 403 U.S. 388, 392 (1971). 

6. Id. at 397. 
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court held that Bivens was entitled to recover monetary damages for any 
injuries he had suffered as a result of the agents’ violation of his fourth- 
amendment rights.’ 

Justices Burger, Black, and Blackmun dissented in separate opinions, 
arguing that Congress has never seen fit to create this cause of action and 
that the creation of new judicial remedies is a legislative function. 

Bivens may have generated more questions than it answered. Although 
it decided that fourth-amendment violations by Federal officers give rise 
to a Federal cause of action, it fails to answer many related questions, to wit: 


(1) Would the doctrine of official immunity established in the case of Barr v. 
Matteo® bar a recovery directly from Federal officers? 

(2) Since assault, battery, false imprisonment, false arrest, malicious prosecution, 
abuse of process, libel, slander, misrepresentation, deceit, and interference with con- 
tract rights are specifically excluded from the Federal Tort Claims Act,® would 
sovereign immunity bar a recovery against the United States when fourth-amendment 
violations are involved? 

(3) Although Bivens involyed fourth-amendment violations, would be principle apply 
to violations of other constitutional guarantees? 


Until these points are clarified, it will not be known whether Bivens 
established an effective Federal tort remedy or whether that remedy was 
merely given lip service by the court.’ 

Chief Justice Burger in his dissent expressed the view that the doctrine 
of separation of powers would be better preserved by recommending a 
solution to Congress for the problem of damages caused by a Federal 
agent’s misconduct.'! Condemning the exclusionary rule as (1) depriving 
society of its remedy against lawbreakers, (2) failing to protect innocent 
victims of illegal searches, and (3) failing in its primary purpose of 
deterring police misconduct, he proposed that a statutory remedy should 
be adopted to replace the rule.’ He recommended a statute along the fol- 
lowing lines: 





Id. 

. 360 U.S. 564 (1959). 

. 28 U.S.C. § 2680(h) (1970). 

. E.g., Davidson v. Kane, Civil No. 278-71—A (E.D. Va., Jan. 19, 1972), and Akinmurele 
v. McRae, Civil No. 325-71-A (E.D. Va., Jan. 19, 1972). In these two cases 
the plaintiffs were denied a remedy for alleged assault, battery, false arrest, and 
false imprisonment by Federal police officers. The court held that Bivens applied 
only to fourth-amendment violations, official immunity barred suit against the police 
officers, and sovereign immunity barred suit against the United States because the 
alleged offenses were specifically excluded by the Federal Tort Claims Act. 

11. Senator Bentson (D. Tex.) has proposed a bill (S. 2657, 92d Cong.) which seeks 
to provide a tort remedy for fourth-amendment violations. The bill proposes to hold 
the United States liable for illegal searches and seizures conducted by Federal 
employees. It also permits punitive damages and provides a maximum of $25,000.00 
for any such civil action. 

- 403 U.S. at 422-23. 
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(a) A waiver of sovereign immunity as to the illegal acts of law-enforcement officials 
committed in performance of their assigned duties; 

(b) the creation of a cause of action for damages sustained by any person aggrieved 
by conduct of governmental agents in violation of the fourth amendment or statutes 
regulating official conduct; 

(c) the creation of a tribunal, quasi-judicial in nature, or perhaps patterned after 
the United States Court of Claims, to adjudicate all claims under the statute; 

(d) a provision that this statutory remedy is in lieu of the exclusionary rule; 

(e) a provision directing that no evidence otherwise admissible shall be excluded 
from any criminal proceeding because of violation of the fourth amendment. 


Chief Justice Burger’s proposal would give the innocent victim of an 
unconstitutional search an opportunity to be compensated for his humili- 
ation, embarrassment, and mental suffering. Presently, only if an unconstitu- 
tional search is successful in discovering evidence to be used against the 
victim does the exclusionary rule offer any redress. 

The primary objective of the exclusionary rule has been to deter police 
misconduct. Its effectiveness in accomplishing this objective has been seri- 
ously questioned.'* The price paid for this deterrence has been to free 
known criminals, thus enabling them to plunder society once more. This 
cost appears excessive; there must be a better way. 

Without some method of deterrence, the fourth amendment would con- 
stitute little more than rhetoric. Undoubtedly, it must be given teeth; but 
justice is not served when the method of giving the fourth amendment 
teeth also subjects the innocent public to the criminal’s bite. An alternative 
method of protecting the fourth amendment at a cheaper cost must be found. 
To this end, the tort-type remedy has been suggested.'* 

Implementation of Chief Justice Burger’s suggestion would mean that 
no longer would the criminal go free because the constable has blundered. 
The judge in a criminal trial would still be permitted to exclude evidence 
obtained under circumstances rendering it unworthy of belief, such as 
a confession obtained through torture or the like. The criminal would 
have the right to be compensated for the wrong committed against him, 
but he in turn would be held responsible for the wrong he has committed 
against society. 

Under this tort-type recovery, it would be possible to adjust minor and 
serious fourth-amendment violations, and to adjust them in an equitable 
manner. One of the most unfortunate consequences of the exclusionary 





13. “Although I would hesitate to abandon it until some meaningful substitute is 
developed, the history of the Suppression Doctrine demonstrates that it is con- 
ceptually sterile and practically ineffective in accomplishing its stated objective.” 
Id. at 415. Chief Justice Burger also lists a series of fourteen opinions that express 
disenchantment with the exclusionary rule. Jd. at 426. 

14, Id. at 411-27 (Burger, C.J., dissenting). See Oaks, Studying the Exclusionary Rule 
in Search and Seizure, 37 U. Cut. L. Rev. 665 (1970). See also Barrett, Exclusion 
of Evidence Obtained by Illegal Searches—A Comment on People v. Cahan, 43 
Cauir. L. Rev. 565 (1955). 
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rule is that the single, monolithic, and drastic penalty of exclusion of 
evidence is extracted for even the most minor or technical violation. A 
tort remedy could consider the seriousness of the violation, determine if 
it was intentional, and look at the degree of injury sustained by the plain- 
tiff. These factors could be weighed so that gross, deliberate, and flagrant 
violations would warrant high judgments; whereas honest mistakes causing 
a minimum of damage would only justify limited awards. No longer would 
society be forced to pay such a drastic price for every error, no matter 
how minor or technical. 

Besides compensating the victims of illegal police activity and punishing 
the criminals, Chief Justice Burger is of the opinion that his proposals 
would deter fourth-amendment violations by forcing the Government to 
pay for its mistakes. If this tort-type remedy effectively deters official 
misconduct, it undoubtedly would be superior to the exclusionary rule. 
The fear is that the deterrent effect of the tort remedy might only be nominal 
and that its adoption would amount to licensing official violations of fourth- 
amendment rights. Additional guarantees may be necessary to ensure that 
Chief Justice Burger’s proposals would have a real, rather than a theoretical, 
effect in deterring Federal officials from obtaining evidence illegally."® 

The traditional measure of damages is not suited to this kind of tort 
action because the traditional rules are not related to the enormity of the 
wrong committed by police officers. Instead, damages have been tradition- 
ally determined solely by the injury suffered by the plaintiffs. As a further 
deterrent to serious breaches of the law, damages for fourth-amendment 
violations should be measured not only by the injury suffered by the 
plaintiff, but also by the extent of the police misconduct. 

The injury suffered by the plaintiff often cannot be measured in economic 
terms because it is difficult to place a money valuation on the infringement 
of fourth-amendment rights. A minimum liquidated-damages provision 
would set a minimum economic standard for recovery and would provide 
a basis upon which more serious violations could be evaluated. Such a 1 
provision should be substantial enough to induce victims to exercise their 
rights. By including the necessary costs and attorney’s fees, the poor would 
not be discouraged from taking advantage of the law. 

While police may be reluctant to search an apparently respectable citizen 
arbitrarily, such restraint is unlikely if the potential subject of the search 
has a criminal reputation and prior convictions or is a bum, prostitute, 
thief, or dope peddler. The same factors that make such persons targets 





15. “Whether the tort remedies could develop into such a measure of control [of police 
abuse] will depend upon the extent to which they are overhauled in the light of the 
deterrent objective. The essential steps in such a process are (1) governmental 
liability, (2) provision for minimum liquidated damages, and (3) restriction of the 
‘clean hands’ defenses which today keep most potential plaintiffs from going to 
court,” Foote, Tort Remedies for Police Violations of Individual Rights, 39 MiNN. 
L. Rev. 493, 514 (1955). 
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for illegal arrest when state officials have been involved have effectively 
barred those whose rights have been violated from prosecuting tort actions. 
Juries normally have little sympathy with such a plaintiff once his character 
or reputation has become known, and they seldom award substantial 
damages. The result has been that the tort theory has been successful as 
an inducement to sue only for the respectable plaintiff who can come into 
court with an untainted background.’® 

If a tort remedy is to fulfill its potential as a sanction to discourage 
policy illegality, the character of the plaintiff must not bar his recovery, 
at least to the extent of recovering minimum damages set at a level sufficient 
to make suit worthwhile. Provisions for minimum liquidated damages 
would tend to diminish the moral-worth factor of the plaintiff and would 
permit a judgment where the evidence made out a case as a matter of law. 
The reputation of the plaintiff could only hurt his chances of procuring 
a higher award. To protect the criminal plaintiff further, perhaps evidence 
to establish probable cause as justification for an arrest should be limited 
to the immediate circumstances surrounding the arrest. Prior criminal 
activity, bad reputation, and subsequent conviction should not be used 
as evidence to bar an award for damages. The fact that the plaintiff has 
not come into court with a good reputation should not be a significant 
factor in awarding him damages for violation of his rights. 

To be most effective, the tort relief should be quick and not subject 
to the delays normally associated with civil suits. To accomplish this goal, 
streamlined procedures along the following lines are recommended: Appli- 
cation for relief should be submitted to the United States District Court 
within 90 days from the date of the alleged illegal search. The court could 
set a hearing itself or appoint a special hearing master. After hearing the 
case, the hearing master would propose to the court findings of facts, 
opinions, and recommendations as to an award. If approved, the court 
could then enter the order. If disapproved, the case could be remanded 
to another hearing officer for a rehearing. 

Once the constitutionality of such a tort remedy is established, the 
States could develop their own systems based on the Federal model. Appel- 
late judicial review would leave to the courts the ultimate responsibility 
for determining and articulating standards.'” The test as to whether awards 
have been too low would be whether official misconduct has been effectively 
deterred. The courts could adjust the amounts of awards to ensure com- 
pliance with the fourth amendment. Localities whose officials habitually 
ignore the fourth amendment would find their ignorance too costly to con- 
tinue. Those whose officials respect the constitutional limitations would 
find this conscientiousness rewarded through their subjection to only 
limited awards. In addition, with a minimum recovery high enough to 





16. Id. at 500. 
17. Bivens v. Agents of Federal Bureau of Narcotics, 403 U.S. 388, 423 (1971). 
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encourage the filing of such actions where justification exists, the financial 
pressure resulting from excessive violations would be felt at the adminis- 
trative levels where policy is made, and an effort would undoubtedly be 
exerted to obtain compliance with the required standards. The administra- 
tive controls over erring police officers would operate as the sanctions to 
correct or deter individual conduct without imposing individual liability. 

While the holding of the majority leaves unclear the exact status of 
the recognized Federal tort remedy, legislative action along the lines sug- 
gested by Chief Justice Burger would seem to promise a more adequate 
remedy to deter police misconduct. The success of the exclusionary rule 
in deterring such illegality has been disappointing. Perhaps Chief Justice 
Burger’s proposals would deter fourth-amendment violations more effec- 
tively, and at a much smaller social cost. The costs of setting up the judicial 
apparatus, administrative expenses, and judgment costs might be consider- 
able. When compared to the social cost of freeing criminals, however, these 
costs would appear to be minimal.’® 





18. Statistics show that over 50 per cent of the motions to suppress in Chicago and the 
District of Columbia were filed in cases involving narcotics and weapons, even 
though these crimes accounted for a comparatively small proportion of the total 
number of persons held for prosecution. See Oaks supra note 14, at 681. 





United States v. Hubbard 


TRIAL: SPEEDY TRIAL: DELAYS CAUSED BY MISTAKE OR OVER- 
SIGHT BY THE GOVERNMENT. United States v. Hubbard, 21 
USCMA 131, 44 CMR 185 (1971). 


Lieutenant E. Perry Johnson, JAGC, USNR* 


On 3 aprit 1970, Hubbard, a Marine, was apprehended in 
Richmond, Virginia, as an unauthorized absentee by agents of the Federal 
Bureau of Investigation. He was placed in the Hanover County, Virginia, jail 
for safekeeping. The Provost Marshal's Office at the Marine Base, Quantico, 
Virginia, was notified of Hubbard’s status that evening. The Desk Sergeant 
on duty at Quantico then communicated with the Armed Forces Police in 
Washington, D.C., who stated that they had no jurisdiction over the matter, 
but advised the sergeant to contact authorities at Camp A.P. Hill, Rich- 
mond, Virginia. The Desk Sergeant complied and was informed that the 





*Lieutenant Johnson is presently serving as an Appellate Government Counsel, Navy 
Appellate Review Activity, Office of the Judge Advocate General. He received his 
J.D. degree from West Virginia University in 1968. 
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Hanover jail was a proper place of confinement pending Hubbard’s transfer 
to military authority. Although these occurrences were entered into the 
Provost Marshal’s log book, it appears that no Government official took 
action until 20 May 1970 when the Hanover County Sheriff notified the 
Marine Recruiting Station, Richmond, Virginia, of Hubbard’s status. After 
appropriate messages were forwarded, Hubbard was picked up by Marine 
guards and placed in the Base Correctional Center at Quantico on 30 
May 1970. Hubbard remained there in confinement until the date of his 
trial, 31 August 1970. At trial, a motion was made to dismiss the charge 
on the ground that Hubbard had been denied his right to a speedy trial. 
The military judge, sitting as a general court-martial without members, 
denied the motion. After the U.S. Navy Court of Military Review had 
affirmed the conviction, a petition was granted for review by the U'S. 
Court of Mlitary Appeals. Held: Reversed. Total Government inactivity 
for the first 47 days of Hubbard’s confinement resulted in manifest violation 
of articles 10 and 33, Uniform Code of Military Justice, and required 
dismissal of the charge. 


Il. 


Determination of the limits of the right to a speedy trial has always 
been exceedingly difficult in military cases, especially in instances where 
substantial delays are chargeable to the Government. As the following dis- 
cussion indicates, several recent decisions, of which the subject case is 
the most significant example, would seem to indicate that military appellate 
courts will, in the future, be less likely to excuse lengthy periods of inaction 
precipitated by the Government’s error or administrative oversight. 

An accused’s right to a speedy trial in criminal prosecutions is funda- 
mentally guaranteed by the sixth amendment of the Constitution. Members 
of the military services are further protected in this right by provisions of 
the Uniform Code of Military Justice. Article 10, UCMJ,' provides that, 
when a person is placed in arrest or confinement prior to trial, immediate 
steps shall be taken to “try him or dismiss the charges and release him.” 
Additionally, article 33, UCMJ,? places an affirmative burden upon an 
accused’s commanding officer in general court-martial cases to forward 
charges to the convening authority within 8 days of an accused’s arrest or 
confinement. If compliance with article 33 is impractical, the commanding 
officer must justify the delay. 

Despite the existence of these seemingly explicit constitutional and stat- 
utory guarantees, few areas of military jurisprudence are as fraught with 
confusion as that concerning the right of an accused to a speedy trial. A 
major portion of this problem may be attributed to the fact that each 





1. 10 U.S.C. § 810 (1970). 
2. 10 U.S.C. § 833 (1970). 
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case presents its own unique factual situation. In order to resolve a speedy- 
trial issue, a court is required to consider many variables. Accordingly, 
the imposition of hard-and-fast-time limitations for each step of the pre- 
trial process has been found to be impractical. 

The confusion in the area of speedy trial is magnified by the existence 
of conceptual problems in determining the scope of the right. This is 
caused by the fact that a speedy-trial issue may also involve a question 
of military due process. For example, the circumstances surrounding the 
delay in bringing an accused to trial, in some instances, may be so egregious 
as to deny that accused his basic right to a fair trial. In such cases, military 
due process dictates that the conviction be set aside without further exami- 
nation of the record for prejudice. Alternatively, in those cases where 
the delay is not so patently harmful as to affect the ultimate fairness of 
the trial proceedings, military courts may be chary of granting any relief 
based upon denial of the statutory right unless it appears that the accused 
was specifically prejudiced by the delay. While denial of the right to a 
speedy trial and denial of due process involve somewhat differing concepts, 
separation of the two issues with exactitude is quite difficult.2 As the Court 
of Military Appeals has noted, “[t]he issues . . . are frequently inextricably 
bound together and the line of demarcation is not always clear.’”* 

Realizing the problems inherent in formulating precise rules applicable 
to all speedy-trial questions, military appellate courts have continually 
held that the right to a speedy trial is relative and that whether an accused 
has been denied that right can be determined only by consideration of 
all the facts and circumstances of a particular case.® Thus, the elapsed 
time between initial confinement and the date of trial is but one of the 
factors to be considered.® In the application of this subjective approach, 
the prosecution will be required to show that the time lapse was due 
neither to a “purposeful or oppressive design” on the part of the Govern- 
ment, nor to a lack of “reasonable diligence.” 

Through the years, the military courts have attempted to develop and, 
to the extent possible, refine this “rule of reasonableness.” Yet determining 
with any degree of certainty which delays are permissible has proved to 
be particularly vexing. Indeed, it often appears that different results are 
reached in cases with nearly identical factual patterns. However, certain 
types of Government-precipitated delays, even though occurring during 





3. For more detailed discussion of these concepts, see Tichenor, The Accused’s Right 
To A Speedy Trial In Military Law, 52 Mu. L. Rev. 1 (1971). 

4. United States v. Schalck, 14 USCMA 371, 34 CMR 151 (1964). 

5. United States v. Goode, 17 USCMA 584, 38 CMR 382 (1968). 

6. United States v. Hawes, 18 USCMA 464, 40 CMR 176 (1969). 

7. United States v. Wilson, 10 USCMA 337, 27 CMR 411 (1959). 
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a period “attributable” to the prosecution,’ normally will not be deemed 
unreasonable absent special circumstances aggravating the delay. 

As an example, it appears certain that generous amounts of time will 
be allowed the Government to request and obtain service records necessary 
for trial of an accused.® Similarly, ample time is normally permitted for 
the investigation of charges, particularly if the offenses are complicated.'® 
Appellate courts generally allow leeway to the prosecution in cases where 
an accused returns to military authority far from the site of his original 
unauthorized absence.'! Special consideration will also be given when 
delays result in cases arising in Vietnam or other locations entailing ardu- 
ous duty.’* Finally, the courts appear willing, in some instances, to recog- 
nize that delays caused by heavy administrative burdens at the local 
command are not necessarily unreasonable.’ 


Il. 


In most of the preceding examples, although delays occurred which 
were attributable to the Government, the prosecution was making some 
visible attempt to bring the case forward. What is the result when, as in 
the subject case, significant delays are caused by the Government through 
either mistake, oversight, or the use of highly inefficient administrative 
procedures? A review of the cases in point reveals seemingly inconsistent 


holdings. 





8. As a general rule, the Government is accountable for the time beginning with an 
accused’s confinement or other restraint by or on behalf of military authorities, or 
with the presentment of charges, whichever occurs first. United States v. Keaton, 
18 USCMA 500, 40 CMR 212 (1969); United States v. Williams, 12 USCMA 81, 
30 CMR 81 (1961). 

9. See United States v. McKenzie, 14 USCMA 361, 34 CMR 141 (1964); United 
States v. Menard, 39 CMR 575 (ABR 1968); United States v. Blindert, No. 70 3210 
(NCMR 30 Nov. 1970); United States v. Kurz, No. 70 1817 (NCMR 31 Jul. 1970). 

10. United States v. Batson, 12 USCMA 48, 30 CMR 48 (1960); United States v. 
Wilson, 10 USCMA 398, 27 CMR 472 (1959). But see United States v. Williams, 
16 USCMA 589, 37 CMR 209 (1967), where an extended delay while awaiting a 
criminal investigative report contributed to denial of the accused’s right to a speedy 
trial. 

1l. See United States v. McKenzie, 14 USCMA 361, 34 CMR 141 (1964); United 
States v. Williams, 12 USCMA 81, 30 CMR 81 (1961); United States v. Menard, 
39 CMR 575 (ABR 1968); United States v. Badmington, No. 70 2945 (NCMR 30 
Nov. 1970). 

12. United States v. Kelly, No. 71 0026 (NCMR 23 Feb. 1971), concerning a 112-day 
delay between offenses and date of trial in Vietnam; United States v. Byrne, No. 69 
2797 (NCMR 20 Feb. 1970), concerning a 3'4-month delay in commencing trial in 
Okinawa. 

13. United States v. Brown, 13 USCMA 11, 32 CMR 11 (1962); United States v. Arnold, 
No. 69 3976 (NCMR, 27 Mar. 1970), where, in finding no denial of the right to a 
speedy trial, the court noted the existence of “a substantial caseload; a staff that 
was neither over-abundant, highly skilled, nor well-managed; [and] equipment 
shortages. ...” 


264 








7 


es 


JAG Journal 


e XXVI 


In United States v. Parish,* long delays in bringing the accused to 
trial were largely attributed to the inexperience of the company com- 
manders, who were unaware of the codal provisions regarding the right 
to a speedy trial. In dismissing the charges, the Court of Military Appeals 
stated : 

As to the inexperience of the officers involved, we do not believe this is a legally or 


factually sufficient explanation. Whether they thought they were doing their job is 
irrelevant. The plain fact of the matter is that the delay occurred... .15 


In United States v. Keaton,® the accused languished in a Florida jail 
during almost 3 months of total inaction by the Government, despite the 
accused’s repeated requests for removal to military jurisdiction. The delay 
was apparently caused by the Government’s mistaken belief that, so long 
as a State charge had not been disposed of, there was no obligation to 
inquire whether the accused could be returned to military authorities. 
The court concluded that the accused had been prejudiced by the delay, 
dictating dismissal of the charge. 

While both Keaton and Parish would seem to lend support to the holding 
in the subject case, until quite recently the military courts appeared to 
be moving toward a more relaxed standard of reasonableness in cases 
involving mistakes attributable to the Government. 

In United States v. Hawes,’” for example, the Government’s case file 
was lost or misplaced for a period of 35 days, contributing to the 4-month 
delay in bringing the accused to trial. Noting that some efforts were made 
to locate the file during this period, the Court of Military Appeals held 
that the accused was not prejudiced by the delay.'® 

Speaking in United States v. Przybycien,’ the Court of Military Appeals 
seemed to expand further the limits of reasonableness in speedy-trial cases. 
In Przybycien, a total of 117 days elapsed between the accused’s appre- 
hension and trial. A large portion of this time was expended in attempts 
to obtain the accused’s service record. Initial efforts in this regard were 
unsuccessful because the Government used an erroneous service number 
in requesting the records. Although it was noted that other measures might 
have been taken to expedite procurement of the records, the delay caused 
by the Government’s error did not, it was held, deprive the accused of his 
right to a speedy trial. 








14. 17 USCMA 411, 38 CMR 209 (1968). See also, United States v. Ervin, 20 USCMA 
97, 42 CMR 289 (1970). 

15. United States v. Parish, 17 USCMA 411, 38 CMR 209 (1968). 

16. 18 USCMA 500, 40 CMR 212 (1969). 

17. 18 USCMA 464, 40 CMR 176 (1969). 

18. See also United States v. Gentry, No. 70 2233 (NCMR 9 Sep. 1970), in which a 
pretrial investigation report was lost in the guard mail, resulting in a 3-week delay. 
In affirming the conviction, the Navy Court of Military Review stated that this delay 
occurred “[t]hrough no apparent fault of the Government,” and thus was not an 
unreasonable delay. 

. 19 USCMA 120, 41 CMR 120 (1969). 



















SPRING 1972 e United States v. Hubbard 

More recently, the Court of Military Appeals has indicated that extended 
delays in transporting an accused to trial need not result in dismissal of 
the charges, as occurred in the subject case. In United States v. Marin,” 
the accused was apprehended by civilian authorities on 28 August 1969, 
and he was then shuttled to various confinement centers until, on 23 October 
1969, he reached Camp Pendleton, California, the site of his trial. Despite 
the lack of a satisfactory explanation for this 57-day delay (and another 
lapse of 21 days between the forwarding of the charges and their receipt by 
the staff judge advocate on the same base), the 147-day interval between 
apprehension and trial was held not to deprive the accused of a speedy 
trial, based upon all of the facts in the record. 

It is interesting to note that, in affirming the conviction in Marin, the 
court noted with apparent approval that tae military judge had considered 
the period of pretrail confinement in determining an appropriate punishment. 
Although the same situation obtained in the instant case, a divided court 
has apparently reversed itself and now rejects this “intermediate remedy” 
concept. 

Two decisions of the Navy Court of Military Review are worthy of 
mention for they, like the subject case, appear to reflect a change in direc- 
tion by military appellate courts. In the earlier case, United States v. 
Lomprez,”! decided in January 1970, the accused was administratively 
transferred, by service records, from one battalion to another shortly after 
he had been placed in confinement. This transfer, coupled with an increas- 
ing and extraordinary disciplinary caseload, resulted in the accused being 
“lost” in the depot brig for “several weeks.” Even after his discovery, 
another month passed while attempts were made to locate an officer with 
legal training to conduct the pretrial investigation. Considering all of the 
circumstances, the Navy court found no denial of the accused’s right to 
a speedy trial. 

Yet, in a more recent Navy case, United States v. McGovern,” the Navy 
court reached a result seemingly in conflict with Lomprez. The McGovern 
decision, however, is apparently in accord with the result reached in the 
subject case, although it was announced 6 weeks earlier. In McGovern, 
the accused was apprehended for unauthorized absence by FBI agents 
and placed in a civilian jail. Four days later, he was picked up by the 
local Marine recruiting sergeant and placed in another civilian jail. Ap- 
parently, the accused was then “forgotten” for a period of 45 days, and 
was not returned to military authorities for another 3 weeks thereafter. 
Although the military judge credited the accused with pretrial confinement 
in adjudging the sentence, the Navy court found the delay prejudicial 
to the accused, requiring that the specification be dismissed. 





20. 20 USCMA 432, 43 CMR 272 (1971). 
21. No. 69 3247 (NCMR 29 Jan. 1970). 
22. No. 71 1966 (NCMR 4 Nov. 1971). 
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IV. 


Until recently, the opinions of the military appellate courts seemed to 
indicate that relatively lengthy delays caused by mistake or administrative 
oversight on the part of the Government need not result in a denial of 
an accused’s right to a speedy trial, provided the delay was not otherwise 
vexatious or oppressive. The most recent cases, however, as evidenced by 
the subject case and McGovern, seemingly hold the Government to a more 
stringent standard of reasonableness than in like situations in the past. 
These opinions, then, appear to be symptomatic of renewed concern by 
military appellate courts for all aspects of the speedy-trial issue. For ex- 
ample, in addition to the instant case, the Court of Military Appeals has 
this term granted two other petitions in Navy cases alone concerning the 
issue of speedy trial. 

In still another significant development, the Court of Military Appeals 
announced, in an Army case decided on the same day as the instant case,” 
that henceforth “a presumption of an article 10 violation will exist when 
pretrial confinement exceeds 3 months.” Although the Court affirmed that 
each case still must depend on its own facts, this new presumption will 
certainly increase the burden on the Government to show that diligence 
was exercised in bringing a case to trial. 

Added uncertainty as to the future direction of the Court of Military 
Appeals in speedy-trial cases has been caused by the retirement of Senior 
Judge Homer C. Ferguson. Whether the newly appointed Judge, Robert M. 
Duncan, will adhere to Judge Ferguson’s somewhat stringent views on 
the construction of articles 10 and 33 remains to be seen. Yet, no matter 
what result is reached in the cases now pending, the interest shown by the 
appellate courts in this area would seem to indicate that prejudice will be 
measured by a new yardstick in the future. It this appears that military 
judges should be very circumspect in the use of the Przybycien-Marin 
line of case. as authority for the denial of speedy-trial motions when 
lengthy delays are generated by mistake or oversight on the part of the 
Government. 








23. United States v. Burton, 21 USCMA 112, 44 CMR 166 (1971). 
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MILITARY ADMINISTRATIVE LAW: THE CIVIL-OFFICE 
PROHIBITION (10 U.S.C. § 973(b)): APPLICABILITY 
TO OFFICE OF NOTARY PUBLIC. Letter from Dep. 
Ass’t. Att'y Gen. Ulman to Maj. Gen. Cheney, 
Judge Adv. Gen., USAF, Oct. 7, 1971. 


Lieutenant John H. Stassen, JAGC, USNR* 
EL. 


SUBSECTION 973(B) of title 10, United States Code, prohibits a 

Regular officer of the Armed Forces, while on the active list, from holding a 
“civil office by election or appointment, whether under the United States, a 
Territory or possession, or a State,” “except as otherwise provided by law.” 
It provides, furthermore, that “acceptance of such a civil office or the exercise 
of its functions by such an officer terminates his military appointment.”! 
A colonel on the active list of the Regular Air Force accepted an appoint- 
ment as a notary public of the State of Florida and exercised the functions 
of that “office.” ? Under Florida law, notaries public—appointed by the Gov- 
ernor for four-year terms*—are empowered to administer oaths and make 
certificate thereof, to solemnize marriages, and to take renunciations and 
relinquishments of dower and acknowledgments of deeds and other written 





*Lieutenant Stassen is currently serving as an administrative law attorney in the 
Administrative Law Division, Office of the Judge Advocate General. He received the 
J.D. degree from Harvard Law School in 1968. 


1. “Except as otherwise provided by law, no officer on the active list of the Regular 
Army, Regular Navy, Regular Air Force, Regular Marine Corps, or Regular Coast 
Guard may hold a civil office by election or appointment, whether under the United 
States, a Territory or possession, or a State. The acceptance of such a civil office or 
the exercise of its functions by such an officer terminates his military appointment.” 
10 U.S.C. § 973(b) (1970). 

2. Some officers have apparently used subsection 973(b) as a means to hasten their 
departures from military service. An article in the June 23, 1971, Navy Times, cap- 
tioned “DoD Seeks to Plug Discharge Loophole,” reads, in part: “Washington— 
Defense manpower officials are looking for ways to plug a legal loophole which lets 
some regular officers out of service with an honorable discharge even though they 
haven’t completed their obligated service. . . . 

“Some officers having found the law—section 973 of title 10, United States Code— 
are reported to have become notaries public.... Under the law they are immediately 
discharged. . . . 

“The services have been asked to tell Defense whether the section of law has 
caused them problems and to what extent. There is a feeling that some people may 
abuse the law just to avoid continued military service....” Navy Times, Jun. 23, 
1971, at 31; see also Navy Times, Jun. 9, 1971, at 21. The “loophole” was created, 
in no small part, by opinions of the Army and Air Force Judge Advocates General 
that subsection 973(b) did embrace the “office of notary public.” See infra note 5, 
at 3. 

3. F.S.A. § 117.01(1), (3) (1960). 
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instruments.* Was the colonel holding a “civil office” within the meaning of 
subsection 973(b) ; and, if so, had his acceptance of this “office,” and his 
exercise of its functions, terminated his military appointment? 

Upon consideration, the Office of Legal Counsel, Department of Justice, 
following a request from the Judge Advocate General of the Air Force, 
opined that acceptance of the notary-public appointment by the colonel, and 
his exercise of the functions of a notary public, did not operate under 
subsection 973(b) to terminate his military appointment, “although ob- 
viously the matter is not free of doubt.”® The “office of notary public” is 
not the “kind of ‘civil office’ which Congress had in mind” in subsection 
973(b). Such office “does not require the holder thereof to perform any 
duties whatever on a continuing basis.” Furthermore, it does not “ ‘sub- 


stantially’ interfere with the performance of his duties as an officer of the 
Air Force.””* 


Il. 


Subsection 973(b) had its genesis in 1870 in an Army appropriations 
act.” The holding of “civil offices” by officers of the Army on the active 
list was declared “unlawful,” and provision was made for automatic termi- 
nation of an officer’s commission should he accept or exercise the functions 
of a “civil office.”* This rider was originally part of a bill to reduce the 
Army after the Civil War. The bill dealt with the number, rank, pay, and 
duties of members of the military forces.? Congressional debate on this bill 
indicates that proponents of the civil-office prohibition viewed the simul- 
taneous holding of military and civil offices as “incompatible with the good 
of the country” (since bad conduct by a military officer in his civil office 
could not deprive him of his military office), and as dangerous to the main- 
tenance of civil power as paramount to military power.’° Appointment of 





os 


. Id. §§ 117.03 & .04. " 
5. Letter from Dep. Ass’t. Att’y Gen. Ulman to Maj. Gen. Cheney, Judge Adv. Gen., : 
USAF, Oct. 7, 1971. i 

6. Id. at 5. 

7. “An Act making Appropriations for the support of the Army for the Year ending 
June thirty, eighteen hundred and seventy-one, and for other Purposes;” Act of 
July 15, 1870, ch. 294, 16 Stat. 315. Earlier, Congress had barred Army and Navy 
personnel from civil offices in the Oregon and Washington Territories. See 29 Or. 
Att’y Gen. 298, 299 (1912). 

8. Act of July 15, 1870, ch. 294, § 18, 16 Stat. 319: “That it shall be unlawful for any 
officer of the army of the United States on the active list to hold any civil office, 
either by election or appointment, and any such officer accepting or exercising the 
functions of a civil office shall at once cease to be an officer of the army, and his 
commission shall be vacated thereby.” 

9. H.R. 987, 41st Cong., 2d Sess. (1869). Section 11 thereof would have prohibited all 
Army officers, including those retired, from holding civil offices. See Conc. GLOBE, 
4lst Cong., 2d Sess. 1847-1854 (1870); see also 29 Op. Atr’y Gen. 298. 

10. Conc. Grose, 41st Cong., 2d Sess., App. 150 (1870) [remarks of Representative 
(General) Logan (Chairman of the Committee on Military Affairs)]: “...We think 
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military officers to civil positions was considered to be “inconsistent with 
our system of government.”"! No definition of “civil office,” however, was 
provided. 

In the prohibition’s evolution over the intervening years,’® prior to its 
current codification in title 10, the legislative history is likewise unilluminat- 
ing as to the meaning of “civil office.” This most recent development, result- 
ing in the current subsection 973(b), occurred in 1968, when the prohibi- 
tion was enlarged to embrace Regular Navy, Marine Corps, and Coast Guard 
officers, as well as Regular Army and Air Force officers.’* Only scant refer- 
ence appears in the history of this legislation to the types of “offices” included 
within the term “civil office.”"* 





if a man has a commission in the Army, that should be sufficient for him, and he 
should not hold two offices at the same time, the one a civil and the other a military 
office, when bad conduct in one will not vacate both. 

“Let me illustrate. Suppose a colonel of the Army today is appointed by the 
President to some civil office; he accepts the office, and while serving in it he does 
some act which leads the President to turn him out and put in some one else. He 
then falls back on his rank as colonel in the Army; he cannot be court-martialed 
for what he has done, for he did it as a civil officer . . . and therefore is not respon- 
sible as a military officer for what he did.... 

“Hence I say that the two offices are incompatible with the good of the country 
and should not exist.... 

“. . . If we allow civil offices to be filled in this way by officers of the Army we 
may have every bureau here filled by some officer of the Army.... [H]ence the 
military will grow to be paramount to the civil, instead of the civil being paramount 
to the military.” 


11. In moving to amend section 11 of H.R. 987 to allow retired officers to hold “civil 
offices,” Representative Jones stated, inter alia: “If it be inconsistent with our system 
of government to appoint military officers to civil positions, all I have to say is, that 
these men [retired] are not connected with the Army of the United States, and will 
not be in the future, and their holding civil offices will not conflict with any such 
theory of the Government.” His amendment was defeated, following vigorous opposi- 
tion from General Logan. Conc. GLose, 41st Cong., 2d Sess. 1852, 1853 (1870). 

12. The prohibition was first codified as section 1222 of the Revised Statutes [2d ed. 
(1878)]. Later, it emerged as section 567 of title 10; and still later, following the 
1956 codification of title 10, as subsections 3544(b) (Army) and 8544(b) (Air 
Force). See S. Rep. No. 2484, 84th Cong., 2d Sess. 238, 619 (1956). 

13. Pub. L. No. 90-235 § 4(a) (5), 81 Stat. 759 (1968), “An Act to amend title 10, 
United States Code, to simplify laws relating to members of the Army, Navy, Air 
Force, and Marine Corps, and for other purposes.” 

14. Both the Senate and House reports merely state: “Subsection (a) (5)(A) [of H.R. 
8547] would add a new section 973 . . . [which] restates the substance of 10 U.S.C. 
3544 and 8544 . . . to extend applicability of those sections to the Navy and Marine 
Corps which are not similarly restricted. The proposed . . . subsection (b) prohibits 
an officer on the active list from holding a civil office, except as otherwise provided 
by law, subject to termination of his military appointment.” H.R. Rep. No. 868, 
90th Cong., Ist Sess. 15 (1967); S. Rep. No. 931, 90th Cong., Ist Sess. 12 (1967). 
The bill passed both Houses without debate. 113 Conc. Rec. 31278, 33676 (1967). 
In House hearings, however, the following exchange occurred: 
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The task of giving definition to the term “civil office” has fallen upon the 


military departments,’* and ultimately the Attorney General'® and the Comp- 
troller General.’” A question concerning its meaning was first posed to the 
Attorney General in 1870, a month after the prohibition’s original enactment. 
In concluding that the prohibition precluded Major General George Meade 
from exercising the functions of a Philadelphia park commissioner, the 
Attorney General stated: 





15. 


16. 


a. 


“MR. FORD. I think, however, you don’t want to apply 973(b) to the enlisted 
man. 

COLONEL KISGEN. That is right. 

MR. FORD. Because there are any number of enlisted men who hold part-time 
jobs as policemen, firemen, and that sort of thing— 

MR. BYRNE. Constable. 

MR. FORD. Constables and so on. As I understand section (b) of 973, it refers 
to any civil office, which would be any office of a municipality or a state....” 
Hearings on H.R. 8547 Before Subcomm. No. 4 of the House Comm. on Armed 
Services, 90th Cong., Ist Sess. 5294 (1967). 

The Judge Advocate General of the Army has had the greatest opportunity to 
provide guidance in this area, since the prohibition, during most of its life, has 
embraced only Regular Army officers. Since enactment of 10 U.S.C. § 973(b) in 
1968 (extending the prohibition to Regular Navy and Regular Marine Corps 
officers), however, the Judge Advocate General of the Navy has had occasion to 
render advisory opinions on the prohibition. He has advised that the following 
would be violations thereof: Appointment of a Regular Navy or Marine Corps 
officer as a member of the Guam Board of Education (JAG ltr JAG:131.6:DHH:skr 
ser 6613 of 23 Jul 1968) ; appointment of a Regular Navy officer as a member of the 
Hawaii Highway Safety Council (JAG ltr JAG:131.2:RML:skr ser 9430 of 24 Oct 
1968) ; appointment of a Regular Navy officer as a medical examiner for the Com- 
monwealth of Virginia (JAG ltr JAG:131.3:JMH:skr ser 9549 of 3 Nov 1969). The 
Judge Advocate General of the Navy has advised that the following would not be 
violations of the prohibition: Employment of a Regular Navy officer as a consultant 
to the Athletic Department of Ohio State University (JAG Itr JAG:143:WEN :evs 
ser 3042 of 10 Apr 1969); designation of a Regular Navy officer as an alternate 
representative of the United States of America to the General Assembly of the 
United Nations (JAG memo JAG:131.5:JHS:cck ser 10408 of 24 Nov 1971); ap- 
pointment of a Regular Marine Corps officer as a notary public within and for 
Porter County, Indiana (JAG memo JAG:131.5:JHS:cck ser 10297 of 22 Nov 1971) 
(relying on the Att’y Gen. opinion herein noted). 

Heads of executive departments may require the “opinion” of the Attorney General 
on questions of law arising in the administration of the military departments. 
28 U.S.C. § 512 (1970). Additionally, when questions of law arise in the adminis- 
tration of the military departments, the cognizance of which is not given by statute 
to other officers from whom the department Secretaries may require advice, the 
department Secretaries shall send it to the Attorney General for disposition. 28 
U.S.C. § 513 (1970). 

The Comptroller General of the United States heads the General Accounting Office, 
a Government establishment independent of the executive departments. 31 U.S.C. 
§ 41 (1970). The Office is empowered, inter alia, to settle and adjust all accounts 
of the Government of the United States. 31 U.S.C. § 71 (1970). Balances in public 
accounts certified by the Office are final and conclusive upon the executive depart- 
ments. In order to balance and certify public accounts, the Comptroller General 
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The office of park commissioner has been established by an act of the legislature 
of Pennsylvania, which designates the mode of appointment, the term of office, and 
the functions to be performed by the commissioners, and provides that they shall 
receive no compensation for their services. Their functions are of a civil nature, and 
are such as must be embraced within any authorized definition of the term office. It 
is none the less an office on account of the provision that they shall receive no com- 
pensation. The distinction between offices of honor and offices of profit is a familiar 
one, and is recognized in the Constitution of the United States. 

The only doubt that could possibly be suggested in this case arises from the fact 
that the office in question is under a State, and it may, perhaps, be thought that, 
when acts of Congress refer to offices, they signify offices under the United States only. 
But in view of the close relation between the several States and the National Govern- 
ment, and of the manifest purpose of Congress in enacting the prohibition in section 
18, which was to disencumber Army officers of every species of official duty not 
belonging to their military profession, | am satisfied that this office is fairly within 
the scope of the prohibition,....!8 (Emphasis added). 


This view of the prohibition was reiterated by the Attorney General in 1884, 
when he opined that acceptance by a Regular Army officer of an appointment 
to a board of experts to examine and report on the pavements of Philadelphia 
would operate to vacate the officer’s commission: 

The policy of [the civil-office prohibition] points to a very liberal interpretation of the 

phrase “civil office.”19 

The liberality of this interpretation was considerably narrowed, however, 
by the view adopted by a later Attorney General, that “[w]hether a place 
in public service . . . is an office within the meaning [of the prohibition] 
. . . depends largely on the extent of the work performed by the incumbent 
and the amount of time required to be devoted to that service, the purpose 
being to prevent an officer of the Army from accepting any office the duties 
of which will substantially interfere with the performance of his duties as 
an officer of the Army.””° 





rules finally on the legality of payments from all executive-department accounts. 
31 U.S.C. § 74 (1970). If a Government disbursing officer makes a payment incon- 
sistent with a ruling of the Comptroller General, he is personally accountable for 
the amount of such illegal payment and subject to suit for recovery by representa- 
tives of the Department of Justice. See 31 U.S.C. § 505 (1970). Thus, the opinion 
of the Comptroller General is sought on subsection—973(b) questions, since continued 
payment of military pay and allowances is not authorized if the prohibition has 
been violated. 

18. 13 Op. Att’y Gen. 310, 311 (1870). 

19. 18 Op. Art’y Gen. 11, 12 (1884). 

20. 35 Op. Art’y Gen. 187, 190 (1927). Published decisions of the Attorney General 
concerning the application of the civil-office prohibition are: 13 Op. Att’y Gen. 310 
(1870) (exercise by Major General Meade of functions of a Philadelphia park 
commissioner would vacate his commission) ; 14 Op. Att’y Gen. 200 (1873) (General 
Sherman prohibited from becoming Acting Secretary of War); 15 Op. Art’y Gen. 
551 (1876) (acceptance by Army officer of position as trustee of Cincinnati Southern 
Railroad would vacate his commission); 16 Op. Atr’y Gen. 499 (1880) (Army 
officer may be detailed to duty with the Geological Survey) ; 18 Op. Att’y Gen. 11 
(1884) (acceptance by Army officer of appointment to a board of experts to examine 
and report on the pavements of Philadelphia would vacate his commission) ; 20 
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In contrast to the Attorney General, the Comptroller General has rejected 
the notion that the meaning of “civil office” is in any way dependent upon 
whether one’s duties in such an office interfere with his military duties. In 
the view of the Comptroller General, “[t]he statute makes the two positions 
incompatible as a matter of law, without qualification and without regard 
to any showing of compatibility in fact by reason of leave of absence, or 
otherwise, with respect to a particular officer and a particular position.””' 
The test applied by the Comptroller General is whether a particular position 
is a “public office”—a specific position created by law, which has certain 
definite duties imposed by law on the incumbent, and which involves the 
exercise of some portion of the sovereign power.” The relative importance 
of the duties to be performed, standing alone, does not “mark the line.” 





Op. Att’y Gen. 603 (1893) (members of the California Debris Commission, under 
the War Department, do not hold civil offices); 22 Op. Atr’y Gen. 88 (1898) 
(civil-office prohibition applies only to Regular officers); 29 Op. Att’y Gen. 298 
(1912) (office of “colonel” in a State National Guard is not a civil office); 35 
Op. Atr’y Gen. 187 (1927) (Regular Army officer may not be detailed as head of 
Louisiana State University) ; 39 Op. Atr’y Gen. 197 (1938) (civil-office prohibition 
is not applicable to Reserve officers). 


21. 25 Comp. Gen. 377, 381 (1945); see also 44 Comp. Gen. 830, 832 (1965). 

22. See 44 Comp. Gen. 830, 831 (1965); 29 Comp. Gen. 363, 366 (1950); Ms. Comp. 
Gen. B-174218 (26 Nov. 1971). For a discussion of the “public-office” formulation, 
see Kerig, Compatibility of Military & Other Public Employment, 1 Mit. L. Rev. 
21, 27-33 (1958). 

23. 29 Comp. Gen. 363, 369 (1950). Published decisions of the Comptroller General 
concerning the application of the civil-office prohibition are: 1 Comp. Gen. 499 
(1922) (acceptance by Army officer of appointment as member of the Alaskan 
Engineering Commission would vacate commission); 11 Comp. Gen. 356 (1932) 
(prohibition applicable to Public Health Service officers); 19 Comp. GEN. 826 
(1940) (Army officer may be appointed, without loss of military appointment, as al 
United States representative on the Joint Board provided in Article III of the Trans- Ai 
Isthmian Highway Convention with Panama) ; 20 Comp. Gen. 885 (1941) [prohibi- | 
tion not applicable to Public Health Service officers—11 Comp. Gen. 356 (1932) 
distinguished]; 25 Comp. Gen. 38 (1945) (acceptance by Army officer of appoint- 
ment with United Nations Relief and Rehabilitation Commission would vacate com- 
mission) ; 25 Comp. Gen. 203 (1945) (limits applicability of 25 Comp. Gen. 38 ql 
(1945) to Regular officers); 25 Comp. Gen. 377 (1945) (acceptance by Army 1 
officer on terminal leave of directorship of State construction project does not vacate 
commission) ; 25 Comp. Gen. 677 (1946) (prohibition not applicable to officers on 
terminal leave) ; 25 Comp. Gen. 903 (1946) (Commissioner for the United States 
on the United Nations War Crimes Commission is to be regarded as a “civil office” 
within the meaning of the prohibition) ; 26 Comp. Gen. 15 (1946) (Army officer 
may be detailed, without loss of military appointment, to the United Nations Relief 
and Rehabilitation Administration); 27 Comp. Gen. 12 (1947) (prohibition not 
applicable to officer on terminal leave who accepts position with International Bank 
for Reconstruction and Development) ; 29 Comp. Gen. 363 (1950) (acceptance by 
Regular Army officer of appointment as Commissioner of Roads for Alaska does not 
vacate commission) ; 42 Comp. Gen. 296 (1962) (detail of officers outside of the 
United States to perform Foreign Assistance Act functions does not operate to 
vacate their commissions); 44 Comp. Gen. 830 (1965) (acceptance by Regular 
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III. 


As these divergent viewpoints might suggest, the Attorney General and 
the Comptroller General have reached irreconcilably opposite results in 
specific applications of the civil-office prohibition. One area of difference 
involves “offices” within the military establishment. In 1873, the Attorney 
General opined that the “office of Secretary of War is a civil office.”** Yet 
in 1971, the Comptroller General decided that “offices” within the Depart- 
ment of Defense are essentially “military offices” and not “public offices of 
a civil nature,” the holding of which by Regular officers is prohibited by 
the civil-office prohibition.” 

A second area of disagreement involves the “office of notary public.” In 
1956, the Comptroller General held that a Regular Air Force officer had, 
by virtue of his acceptance of a Kansas notary-public appointment, ceased 
to be entitled to military pay and allowances.” Thus, a Regular officer who 
accepts a notary-public appointment terminates, or does not terminate, his 
military commission, depending upon which authority—the Department of 
Justice or the Comptroller General—is followed. The military departments, 
understandably,”’ will rely on the Department of Justice and refuse to release 
such an officer from active-duty status.2* Yet he would appear to be liable 
to a forfeiture of all of his pay and allowances from the date of his acceptance 
of his notary-public appointment, and any disbursing officer who continues 
to make payment would appear to be personally accountable for any such 
“unauthorized” payment.”® 





Army officer on excess leave of temporary appointment as a special policeman in the 
Library of Congress vacates commission). Unpublished decisions are: Ms. Comp. 
Gen. B-127798 (8 June 1956) (acceptance by Regular Air Force officer of notary- 
public appointment vacates commission) ; Ms. Comp. Gen. B-174218 (26 Nov. 1971) 
(unless otherwise provided by law, offices in the Department of Defense are not 
public offices of a civil nature). 


24. 14 Op. Att’y Gen. 200, 201 (1873). 

25. Ms. Comp. Gen. B-174218 (26 Nov. 1971). 

26. Ms. Comp. Gen. B-127798 (8 June 1956); see also 44 Comp. Gen. at 831 (1965). 
Kansas notaries are empowered to take proof and acknowledgment of deeds and 
other written instruments and to administer oaths. Unlike Florida notaries (see 
note 4 supra, and the corresponding text), Kansas notaries are not empowered to 
solemnize marriages. K.S.A. § 53-107 (1964) (Supp. 1969). 

7. Thus “plugging the loophole,” supra note 2. 

28. See JAG memo JAG: 131.5:JHS:cck ser 10297 of 22 Nov 1971: “In the absence of 
contrary judicial determination, this [Attorney General] ruling is deemed to be 
authoritative and binding upon the executive branch of the Government. Accordingly, 
subject officer’s appointment as a Regular officer of the Marine Corps should not be 
considered to be terminated.” 

29. See note 17 supra. It should be noted that the Comptroller General views opinions 
of the Attorney General as meriting no more than “serious consideration.” 14 Comp. 
Gen. 648 (1935). The Attorney General, however, will not, except in matters of 
“great importance,” express an opinion upon any question involving the payment of 
money which should ordinarily be referred to the Comptroller General. See 21 Op. 
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IV. 


In reaching the conclusion that the “office of notary public” is a “civil 
office,” the Comptroller General provides no elaboration of his underlying 
reasoning.*° The Comptroller General merely notes that the civil-office pro- 
hibition makes civil and military “offices” “incompatible as a matter of law, 
without qualification and without regard to any showing of compatibility in 
fact with respect to a particular officer and a particular position.”*! 

It must be assumed, then, that the “office of notary public” was found to 
possess the attributes of a “public office.”*? Clearly, it is an office created by 
law which involves®* the exercise of some portion of the sovereign power.** 
Whether it is an office which has certain duties imposed by law on the 
incumbent, however, is doubtful. While notaries public are empowered by 
law to perform certain acts, it does not appear that they have any duty to 
perform these acts.*° Thus, the Comptroller General’s decision is not neces- 
sarily a faithful application of the Comptroller General’s own definition of 
“civil office.”’** 

In its opinion, the Department of Justice fully elaborates its reasoning 
as to why the “office of notary public” is not a “civil office” within the mean- 
ing of the prohibition. The opinion first concludes that the legislative history 
of the original prohibition, although not directly relevant to the specific 
question presented, “does show that the evil to which the statute was directed 
is certainly not present” in the case of an officer appointed as a notary 
public.*” Applying the “substantial interference” test,5* the opinion further 
concludes that the position of a notary will not so interfere with the per- 
formance of an officer’s military duties.*® Last, the opinion concludes that, 





Att’y Gen. 178 (1895). In the application of the civil-office prohibition, this rule 
has not been invoked. 

30. The effect of the opinion was to bless special orders issued to the officer which, in 
turn, had confirmed verbal orders of the Secretary of the Air Force announcing the 
vacation of the officer’s appointment as a first lieutenant. See Ms. Comp. GEN. 
B-127798 at 1 (8 Jun. 1956). 

31. Id. at 2. 

32. See note 22 supra, and the corresponding text. 

33. At least may involve—see note 35 infra. 

34. See, e.g., notes 3 & 4 supra, and the corresponding text. 

35. See note 4 supra, and the corresponding text. This fact was recognized, and stressed, 
in the Department of Justice’s opinion: “[{T]he office of notary public does not require 
the holder thereof to perform any duties whatever on a continuing basis. He may, at 
his option, refrain from performing a single act as notary during the entire term of 
his commission and yet continue to hold his commission.” Supra note 5, at 5. 

36. It does appear, however, to be a faithful application of dicta of a previous Comp- 
troller General decision that a university president is not a “public officer,” while a 
justice of the peace or notary public is. 29 Comp. Gen. at 369 (1950). See also 44 
Comp. Gen. at 831 (1965). 

37. Supra note 5, at 2. Citation is made to General Logan’s remarks on H.R. 987. See 
note 10 supra. 

38. See note 20 supra, and the corresponding text. 

39. Supra note 5, at 5. 
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“[a]s contrasted with an appointment to a ‘civil’ office which ordinarily 
embraces ‘the ideas of tenure, duration, emolument, and duties’ . . . the office 
of notary public does not require the holder thereof to perform any duties 
whatever on a continuing basis.”“° In sum, “[w]e doubt that this is the kind 
of ‘civil’ office which Congress had in mind in the statute.”*! No reference 
is made to decisions of the Comptroller General.*” 

This opinion of the Department of Justice appears wholly faithful to the 
“substantial interference” test. The extent of the work to be performed by 
a notary public and the amount of time required to be devoted to that 
service do not necessitate any “substantial interference” with the perform- 
ance of his military duties.** It is less faithful to the earliest declaration of 
an Attorney General on the purpose of the prohibition: “[T]o disencumber 
army officers of every species of official duty not belonging to their military 
profession. ...”** Surely, acting as a State notary public involves some 
species of official duty not belonging to the military profession. 

In sum, the Comptroller General, wedded to a “public office” test finds, 
perhaps unnecessarily, that a notary public is a “civil officer”; the Depart- 
ment of Justice, now wedded to a “substantial interference” test, finds that 
a notary public is not a “civil officer.” Who is correct? The answer must 
lie in which test, if either, is more faithful to “what Congress had in mind.” 

The fact that two divergent tests have emerged indicates the difficulty of 
discovering this intent. The legislative history is sparse indeed—yet an 
examination of it would appear to refute the notion that “substantial inter- 
ference” with military duties is the determining factor. Proponents of the 
prohibition were concerned with the exercise, per se, of civil authority by 
military officers, without regard to whether the exercise of such authority 
required them to abandon or limit their military duties.** Consonant with 
this concern, and contemporaneous with it, the Attorney General viewed the 
prohibition as disencumbering officers of every species of official duty not 
belonging to their military profession. This formulation—and not one which 
uses “substantial interference” as the yardstick—more nearly captures the 
spirit of the prohibition. 

By the same token, a formulation which characterizes “civil office” as 
synonymous with “public office” misses the mark. Under such a formulation, 
positions which involve the substantial exercise of civil authority escape the 
prohibition so long as they exist outside of the confines of the statute books.*® 





40. Id; see also note 35 supra. 

41. Supra note 5, at 5. 

42. Centrary opinions of the Army and Air Force Judge Advocates General are refer- 
enced: “While we recognize that . . . [their] views . . . are entitled to great weight, 
we find nothing in their opinions which persuasively support their conclusions.” Id. 

43. See 35 Op. Att’y Gen. at 190 (2 Mar. 1927). 

44. 13 Op. Att’y Gen. at 311 (10 Aug. 1870). 

45. See notes 10 & 11 supra. 

46. See 29 Comp. GEN. at 366-69 (10 Mar. 1950). 
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Again, the proponents of the prohibition were concerned with the exercise, 
per se, of civil authority by military officers, without regard to the direct 
source of such authority—legislative or executive.‘ 

It can be concluded, then, that neither the Attorney General nor the Comp- 
troller General appears to be currently faithful to the intent and purpose of 
the civil-office prohibition. Mechanical tests which look for elements of 
“public office” or indices of “interference” should be abandoned. It is sug- 
gested that those tasked with interpreting and applying the civil-office 
prohibition should look, rather, to whether a position involves the exercise 
of authority which, in our system of government, is considered to be civil 
in nature.** Under this standard, the “office” of a Florida notary public is 
a “civil office.” 


¥. 


Whether the Attorney General or the Comptroller General is correct in a 
specific application of the civil-office prohibition, or in divining its over-all 
meaning, the ultimate question remains: Is the prohibition sensible and 
necessary? Undeniably, it poses problems for the military. It deters the 
civic minded,** traps the unsuspecting,®® affords an escape route to the 
undeserving,*' and even thwarts the military mission.®2 Yet its rationale is 
sound. Appointment of military officers to “civil offices” is, as the sponsors 
of the 1870 provision believed, “inconsistent with our system of govern- 
ment.”** Civilian control of the Government is fundamental to our constitu- 
tional scheme. Where such appointment of military officers is necessitated by 





47. See notes 10 & 11 supra. The inadequacy of the Comptroller General’s “public office” 
formulation is definitively analyzed in J. K. LiesermAN, How THE GOVERNMENT 
Breaks THE Law (1972). 


48. This standard is not calculated to introduce simplicity, clarity, or predictability into 
the civil-office prohibition. But neither is the prohibition susceptible to such intro- 
duction (see part V, note 64 infra). Modifications of the prohibition which would 
obviate its major administrative pitfalls are suggested in part V infra. 

49. A civic-minded Regular officer wishes to serve on a board of education. He is told 
that he cannot do so without jeopardizing his military status. 

50. A Regular officer on excess leave to attend law school supports himself by working 
as a special policeman at the Library of Congress. He forfeits his military commis- 
sion. 44 Comp. Gen. 830 (1965). A Regular officer accepts an appointment to a 
board of visitors of a state college. He forfeits his commission. See Navy Times, 
Jun. 9, 1971, at 21. 

51. A Regular officer who has recently benefited from postgraduate education at (great) 
Government expense desires to abandon his military career; but, alas, his resignation 
is not accepted. He obtains a “civil office” (e.g., coroner)—and his “freedom,” by 
operation of law. See Navy Times, Jun. 23, 1971, at 31. 

52. A local planning authority approaches a commanding officer requesting that a senior 
officer be recommended for appointment to the authority’s board—to represent the 
military’s viewpoint in the sensitive area of community development. The command- 
ing officer is told that none of his senior officers—all Regulars—can accept such an 
appointment without jeojardizing their military status. 

. Conc. GLose, 41st Cong., 2d Sess. 1852 (1870). 
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special considerations, Congress has provided necessary exceptions.” 
The prohibition in its present form, however, is objectionable on at least 
four grounds: 


First, it does not apply to Reserve officers serving on extended active duty, including 
even those who may be “careerists.” This distinction in favor of reservists cannot be 
reconciled with the policy underlying the prohibition. Appointment of military officers 
to “civil offices” is “inconsistent with our system of government,” regardless of what 
labels these officers bear—Regular or Reserve—so long as they are in active military 
service for extended periods of time.>* 

Second, its penalty (automatic termination of an officer's appointment) is excessive 
and unnecessarily rigid, particularly in light of the difficulty an individual—and the 
Department of Justice5*—face in determining what constitutes a “civil office.” The 
operation of this provision has produced absurd results,>? and is made more absurd 
by finding that affected individuals can continue on active duty in “de facto” or 
Reserve status.58 

Third, by providing for such automatic termination, the provision necessarily 
involves both the Attorney General and the Comptroller General in its interpretation. 
Thus, two authorities are called upon for guidance. This guidance can, and does, 
conflict—to the confusion and consternation of all concerned.59 

Fourth, the provision does provide a possible “loophole” for the Regular officer 
seeking an “early release” from the military (before such time as his resignation 
would be accepted) .6° 





54. See, e.g., 10 U.S.C. § 719 (1970) (appointment to NOAA positions); 22 U.S.C. 
§ 2393(c) (1970) (appointment to certain positions relating to foreign affairs) ; 
42 U.S.C. § 2038 (1970) (appointment to AEC positions); 49 U.S.C. § 1343(a) 
(1970) (appointment to FAA positions) ; 50 U.S.C. § 403(b)(2) (1970) (appoint- 
ment as Director or Deputy Director of CIA); 50 U.S.C. App. 460(b) (4) (1970) 
(appointment to positions with Selective Service System). 

55. The Blue Ribbon Defense Panel, following its review of conflict-of-interest restric- 
tions applicable to the military, has recommended that equal and uniform treatment 
be accorded to all officers—Regular and Reserve—who are similarly situated. See 
Biue Rippon Derense PANEL RePorT TO THE PRESIDENT AND THE SECRETARY OF 
DEFENSE ON THE DEPARTMENT OF DEFENSE 181, 189 (1970). 

56. “In our view the question [whether acceptance of a notary public appointment by a 
Regular Air Force officer, and his exercise of its functions, operated under 10 U.S.C. 
§ 973(b) to terminate his appointment] can be answered in the negative, although 
obviously the matter is not free of doubt.” Supra note 5 (emphasis added). 

57. 44 Comp. Gen. 830 (1965) (acceptance by Regular Army officer on excess leave of 
temporary appointment as special policeman in the Library of Congress terminated 
his military appointment). 

58. See JAGA 1970/4981, 20 Nov. 1970; cited in 71-6 JALS 11 (DA Pam 27-71-6): 
An officer’s Regular Army commission was deemed terminated because of his mem- 
bership on a local water-sanitation district board of directors. “However, his action 
did not affect his AUS status and he is not precluded from serving on extended active 
duty in such a status.” See also Navy Times, Jun. 9, 1971, at 21: a Regular officer 
who forfeited his commission as a result of accepting an appointment to a state- 
college board of visitors was deemed to be serving in a “de facto” status. He was 
then given a Reserve appointment and told he could reapply for a Regular commis- 
sion. 

59. See part IIT supra. 

60. See note 2 supra. The Department of Justice opinion noted herein (supra note 5) 
closes this “loophole” to the most flagrant type of case—the notary-public case. But 
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In view of these defects, subsection 973(b) should be amended (1) to 
extend the civil-office prohibition to all active-duty officers, Reserves as well 
as Regulars, who are ordered to active duty for over 180 days,®! and (2) 
to delete the provision requiring automatic termination of appointment (thus 
allowing flexible sanctions under the military justice system,®? placing 
authority for interpretation within the ultimate cognizance of one officer, 
and closing the existing “loophole” which might allow “early release’). 

A further objection to the present prohibition is, of course, its lack of 
internal definition—what is meant by “civil office.” Alas, the task of formu- 
lating such a definition must be considered to be an impossible one. No 
formula appears which can contain the many “offices”—Federal, State, and 
local—which the prohibition should encompass if civil power is to remain 
“paramount to military power.” In the final analysis, the ad hoc approach 
is the only approach—interpreting the elusive words “civil office” as situa- 
tions arise, hopefully with basic principles of our Government always in 
mind,® and an ever-watchful Congress at hand to take corrective action if 
such action should be needed. 








what manner of other “civil offices” lurks in the minds of unhappy Regular officers? 
And what consequence will the opinion of the Department of Justice have if the 
Comptroller General adheres to his view that a notary-public office is a “civil office” 
within the purview of the prohibition? See notes 17 & 29 supra. 


61. Reserves on the so-called “6-months program” would thus be exempted. 

62. Individuals holding “civil offices” (as determined by the military departments upon 
advice from the Attorney General) in contravention of regulations promulgating 
the statute’s prohibition (see, e.g., DoD Dir. 1344.10, “Political Activities by Mem- 
bers of the Armed Forces, Sept. 23, 1969, sec. IV.C.1) would be subject to disci- 
plinary action (UCMJ), art. 92, 10 U.S.C. § 892 (1970). Where appropriate, of 
course, an individual could be asked to resign his military appointment or be re- 
leased from active duty. Prohibitions without explicit sanctions appear elsewhere in 
title 10 and have not posed problems of enforcement. See, e.g., 10 U.S.C. § 973(a), 
974 (1970). 

63. The Department of Defense, in a draft legislative proposal (DoD 92-48) to imple- 
ment the Blue Ribbon Defense Panel’s recommendations on conflicts of interest (see 
note 55 supra), recommends that subsection 973(b) be amended to read: “Except 
as otherwise provided by law, no officer of the armed forces on active duty, other than 
an officer on terminal leave or an officer who has been ordered to active duty for a 
period of 180 days or less, may hold a civil office by election or appointment under 
the United States, a Territory or possession, or a State.” In addition to extending 
the applicability of subsection 973(b) to all extended-active-duty officers and delet- 
ing the provision requiring automatic termination of appointment, this amendment 
would recognize the exception made by section 5534a of title 5, which permits ac- 
ceptance of Federal or territorial civil offices by officers on terminal leave (and 
would expand this exception to include State offices). 

64. Supra note 10. 

65. See note 48 supra, and the corresponding text. 
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United States v. Priest 


CoNDUCT TO THE PREJUDICE OF GooD ORDER 
AND DISCIPLINE: DISLOYAL STATEMENTS: 
INSTRUCTIONS ON THE TERM “DISLOYALTY.” 
United States v. Priest, 21 USCMA 64, 

44 CMR 118 (1971). 


Lieutenant Thomas M. Geisler, Jr., JAGC, USNR* 
1. 


JOURNALIST SEAMAN APPRENTICE Roger Priest, U.S. Navy, was 
tried on several charges arising from the publication and distribution of a 
“pamphlet” or “newsletter” entitled OM in three monthly issues for April, 
May, and June of 1969. The issues of OM included articles, often with the by- 
line, “By Roger Priest, U.S. Navy,” shorter comments of paragraph length, 
poems, cartoons, slogans, and quotations attributed to diverse persons. 
Some, but only some, of the contents dealt specifically with the military 
and with public officials. The Appendix sets out some extracts of the May 
and June issues of OM, some of which may be of relevance to the subject of 
this note. The subtitle of the April and May issues was “The Servicemen’s 
Newsletter”; that of the June issue, “The Liberation Newsletter.” 

The charges against Priest included solicitation’ of sedition® and of 
desertion ;*® advising and urging insubordination, disloyalty, and refusal of 
duty of servicemen;* and three specifications of printing and distributing 
statements disloyal to the United States, one for each issue of OM “‘in its 
entirety.”> Priest was convicted of the two specifications of making state- 
ments disloyal to the United States which dealt with the May and June 
issues of OM, respectively. 

The words “in its entirety” had been added to each of the disloyal state- 
ment specifications by the Government during the preliminary portion of 
the trial. The words were added after the word “pamphlet” in each such 
specification. The defense had objected to the addition of these words on 
the grounds that they were meaningless and confusing, or, in the alterna- 
tive, if they did mean something, that they impermissibly altered the nature 
of the charged offense. The military judge rejected the defense objection, 





*Lieutenant Geisler is currently serving as an Appellate Defense Counsel at the Navy 
Appellate Review Activity, Office of the Judge Advocate General. He received his J.D. 
degree from the Harvard Law School in 1968. 

1. UCMJ, art. 82, 10 U.S.C. § 882 (1970). 

2. UCMJ, art. 94, 10 U.S.C. § 894 (1970). 

3. UCM], art. 85, 10 U.S.C. § 885 (1970). 

4. 8 U.S.C. § 2387 (1970), through UCMJ, art. 134, 10 U.S.C. § 934 (1970). 

5. UCMJ, art. 134, 10 U.S.C. § 934 (1970). 

6. Record at 56-58, NCM 70 2332, Priest (27 April 1970). [Hereinafter Record]. 
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reasoning that the added words were in response to earlier defense demands 
that the allegations be made more specific as to which particular statements 
within each issue were alleged as disloyal.’ 

The military judge instructed the court members that one element of 
each specification of making statements disloyal to the United States was 
“that the said pamphlet, taken in its entirety, is disloyal to the United 
States.” He defined “disloyalty” to mean “not being true or not being 
faithful to an authority to whom respect, obedience, or allegiance is due.”® 
He refused to grant a defense request that the court members be instructed 
that “the disloyalty charged here is to the United States and not disloyalty 
to any other person or institution such as the Secretary of Defense or the 
United States Navy.”?° Similar circumstances had obtained in United States 
v. Harvey," where the Court of Military Appeals had held the instructions 
given relative to the term “disloyalty” to be prejudicially inadequate.’” 

The issue of whether the instructions given relative to the term “dis- 
loyalty” in Priest’s trial were prejudicially inadequate was certified to the 
Court of Military Appeals.* Held: The instructions relative to “disloyalty” 
were not prejudicially inadequate. (Judge Ferguson dissenting). 

Ratiocination is thus required of the bases for distinguishing the two 
cases so as to determine what limits Priest may be said to have placed 
upon Harvey. The extent to which the cases are distinguished by articulated 
principle is the extent to which military judges may in some instances safely 
decline to give those instructions apparently required by the holding in 
Harvey. 


Il. 
The issue posed in Priest and Harvey is not one having a long history 





7. Id. 

8. Id. at 987. 

9. Id. at 988. 

0. Id. at 874, Appellate Exhibit XXIX, Proposed Instruction 16. The military judge 
rejected the instruction because “clearly the elements show that the disloyalty is 
to the United States. But the United States certainly includes its various departments 
or subdivisions.” Id. at 874. 

11. 19 USCMA 539, 42 CMR 141 (1970). 

12. Harvey had not yet been decided when the instructions were given in Priest. 

13. The U.S. Navy Court of Military Review had reversed the conviction on the grounds 

that the instructions as to “disloyalty” were prejudicially inadequate. United States 
v. Priest, No. 70 2332 (NCMR 9 Feb. 1971). The issue was certified to the Court of 
Military Appeals according to the provisions of UCMJ, art. 67(b) (2), 10 U.S.C. § 
867(b) (2) (1970). The case was returned to the U.S. Navy Court of Military Review 
for consideration of other assignments of error, which were rejected. United States 
v. Priest, No. 70 2332 (NCMR 29 Nov. 1971), petition granted on two other issues 
29 Mar. 1972. The case had earlier been before the Court of Military Appeals on 
petition for Writ of Prohibition relating to other matters. Priest v. Koch, 19 
USCMA 293, 41 CMR (1970). This casenote deals solely with the instruc- 
tional issue decided by the Court of Military Appeals in its decision at 21 USCMA 
67, 44 CMR 118 (1971), and not with other issues decided or now pending. 
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of consideration by the Court of Military Appeals. Indeed, relatively few 
reported decisions have dealt with the offense of making statements disloyal 
to the United States. Those Court of Military Appeals cases which did deal 
with the offense prior to Harvey were concerned not with the adequacy of 
the instructions given, but rather with such issues as the sufficiency of the 
evidence to sustain a conviction'* and the warnings required to be given 
by a Government investigator prior to eliciting a confession of the offense.’ 

Similarly, before the decision of the U.S. Navy Court of Military Review 
in United States v. Priest, Board of Review and Court of Military Review 
decisions had not dealt with the adequacy of instructions relative to this 
offense, with one exception of possible interest. In United States v. 
McQuaid,’® the Board of Review did discuss the adequacy of the instruc- 
tions, among other issues considered. The instructions there were abbre- 
viated in the extreme; they did not even recite that the disloyalty was “to 
the United States,” though the specification so alleged. The instructions in 
McQuaid were nonetheless deemed adequate according to then prevailing 
standards. But, however much Priest may be viewed as having limited 
Harvey, it is most unlikely that the instructions given in McQuaid would 
be deemed adequate today. 


Il. 


The Court of Military Appeals first discussed in United States v. Harvey'” 
the adequacy of instructions relative to “disloyalty” for the offense of mak- 
ing statements disloyal to the United States. There, the definition of “dis- 
loyalty” given by the military judge was essentially the same as that given 
in Priest, and no differentiation was made between “disloyalty to the United 
States” on the one hand and “disloyalty to the Marine Corps or other depart- 
ment of government” or “disobedience of orders” on the other.’* The 
instructions there were deemed prejudicially inadequate. The accused had 
been charged with six specifications alleging violations of 18 U.S.C. § 
2387.'° The court-martial had acquitted him of two of the allegations, but, 
as to the remaining four, had convicted him of making statements disloyal 
to the United States, which it had been instructed was lesser included within 
the offense charged. 

The statements made by Harvey, a black Marine, were made to other 
black Marines, persons he could reasonably expect would soon be trans- 





14. United States v. Batchelor, 7 USCMA 354, 22 CMR 144 (1956). 

15. United States v. Davis, 8 USCMA 196, 24 CMR 6 (1957). The offense is also men- 
tioned in United States v. Cramer, 8 USCMA 221, 24 CMR 6 (1957). 

16. 5 CMR 525 (AFB 1952), petition denied, 5 CMR 130 (1952). 

17. 19 USCMA 539, 42 CMR 141 (1970). 

18. 19 USCMA at 544, 42 CMR at 146. 

19. Advising, counseling, urging or causing or attempting to cause insubordination, dis- 
loyalty, or refusal of duty of members of the Armed Forces. 
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ferred to Vietnam.” The statements included Harvey’s own decision not to 
go to fight in Vietnam and his urging of others similarly not to go. All the 
statements upon which Harvey’s convictions rested are set out in the court’s 
opinion; one representative statement is: “That PFC James Charles Griffith 
should not go to Vietnam to fight the white man’s war.””! 

The Court of Military Appeals found that the disloyal statement offense 
was lesser included within the charged offense, provided that the statements 
themselves could reasonably be construed as disloyal to the United States. 
The court found that unnecessary to decide, however, in view of the inade- 
quacy of the instructions regarding disloyalty. “Disloyalty” had been 
defined by the law officer in his instructions to the court as meaning “not 
being true to, or being unfaithful toward, an authority to whom respect, 
obedience, or allegiance is due.” (Emphasis by the Court of Military 
Appeals). Judge Quinn, writing for the court, stated: 

. . . There was no instruction that the authority to whom allegiance was due was the 

United States, not the Marine Corps or other department of Government; nor was 


there an instruction to indicate that disobedience of orders is not per se equivalent to 
disloyalty to the United States.23 


Thus, under the definition of “disloyalty” given the court members, they 
could have concluded that “the evidence of prospective disobedience to 
orders demonstrated unfaithfulness to the obligation of obedience to orders 
of the Marine Corps, as the representative of the United States.” The risk 
of such a mistake was deemed too great to be disregarded. The court thus 
disapproved the disloyal statement convictions and substituted lesser find- 
ings not tainted by the instructional error.”* 

The Harvey decision might, before Priest, have been taken to mean that 
whenever an alleged disloyal statement contained derogatory comments about 
the military, instructions would be required to differentiate between dis- 
loyalty to the United States and disloyalty to the military. The purpose of 
such instructions would be to insure that a conviction would not be based 
upon the mere finding that the statement was disloyal to the military, and 
absence of such instructions would by nature be prejudicial. The funda- 
mental teaching of Priest is that so expansive a reading of Harvey cannot 
now be considered the law. 





20. 19 USCMA at 544, 42 CMR at 146. 

21. 19 USCMA at 545, 546, 42 CMR at 147, 148. 

22. 19 USCMA at 544, 42 CMR at 146. 

23. Id. 

24. The Court approved findings of “solicit{ing] a member of the Marine Corps to 
commit a military offense, specifically to refuse performance of a military obligation 
from which he could not be excused because of personal scruples.” Solicitation of 
offenses other than those enumerated in UCMJ, art. 82, 10 U.S.C. § 882 (1970), may 
be charged under UCMJ, art. 134, 10 U.S.C. § 934 (1970). United States v. Oakley, 
7 USCMA 733, 23 CMR 197 (1957). 
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The next case” to consider the distinction between “disloyalty to the 
United States” and “disloyalty to a department of Government” was United 
States v. Gray.** Gray was not concerned with the adequacy of instructions 
relative to “disloyalty,” but rather with the sufficiency of the specification 
to state the offense of making statements disloyal to the United States. Since 
it does represent an application of the distinction enunciated in Harvey, 
it may, however, be of interest. 

In Gray, the accused, another Marine, was convicted, inter alia, of making 
two statements disloyal to the United States. The first statement had been 
written by Gray in an unofficial “rough” logbook; the second had been 
read by Gray during a church “sanctuary” rally while he was an unauthor- 
ized absentee. The Court of Military Appeals upheld the first conviction, 
but reversed the second. The court’s mode of analysis with respect to each 
specification was first to test the sufficiency of the specification to state the 
offense of making a disloyal statement; and, second, to test the sufficiency 
of the evidence to sustain the conviction. The court’s standard for the first 
test was whether the language of the statement could reasonably be construed 
as disloyal to the United States.?’ 

The church statement listed various criticisms of the Marine Corps, of 
Marine training, and of alleged occurrences in Vietnam. It urged certain 
changes in the military. It indicated that the accused in general was not 
going to “cooperate” further with the military. The court drew upon the 
distinction made in Harvey and concluded that, in the light most favorable 
to the Government, the statement in question could not be reasonably con- 
strued as disloyal to the United States, but, rather, at most, as disloyal to 
the Marine Corps. The specification alleging that statement was thus dis- 
missed, since it did not state the offense of making a disloyal statement. 
The adequacy of instructions was thus not reached. 





25. A companion case to Harvey, decided the same day, is United States v. Daniels, 19 
USCMA 529, 42 CMR 131 (1970), which, however, did not deal with the adequacy 
of instructions regarding the term “disloyalty.” Daniels, unlike Harvey, had been 
convicted of violations of 18 U.S.C. § 2387 (1970) (urging and attempting in- 
subordination, disloyalty, and refusal of duties of members of the Armed Forces) 
rather than of making disloyal statements as a lesser included offense. The Court 
disapproved these convictions because of instructional deficiencies relative to 18 
U.S.c. § 2387 (1970) not dealing with the definition of “disloyalty” and, as in 
Harvey, substituted conviction of “solicitation.” Viewing determination of whether 
the relevant statements were disloyal as a factual matter which was not decided at 
the trial, the court declined to substitute a conviction of making disloyal statements 
as a lesser included offense. 

26. 20 USCMA 63, 42 CMR 255 (1970). 

27. See United States v. Levy, 39 CMR 672 (ABR 1968), petition denied, 18 USCMA 
627 (1969) ; United States v. McQuaid, 5 CMR 525 (AFBR 1952), petition denied, 
5 CMR 130 (1952); United States v. Gustafson, 5 CMR 360 (CGBR 1952) (state- 
ment critical of the Coast Guard). 
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IV. 


How may the decision in Priest be said to have affected the teaching of 
Harvey? Perhaps the first conclusion which may be drawn is that Priest 
has not overruled Harvey. The teaching of Harvey has at least some con- 
tinued vitality, and Harvey must be considered by a military judge in deter- 
mining what instructions should be given in a similar case. It should be 
noted that Judge Quinn wrote the opinions both in Harvey and Priest, and 
that the latter case did not purport to overrule the former. To the contrary, 
Judge Quinn explicitly recognized the continuing validity of Harvey and 
cited it as requiring certain analytical considerations in Priest. Recognizing 
that the opinion may set limits to the doctrine of Harvey, it may never- 
theless not be said that Harvey was implicitly overruled or that military 
judges may safely ignore it. 

It is easier to assert that Harvey has continuing validity, however, than 
it is to mark precisely the limits of that validity. Especially is this so in view 
of the varying interpretations to which the Priest decision is amenable. 
Thus, various factors are mentioned in Judge Quinn’s opinion which may 
be seen as contributing to the decision. Harvey is cited as requiring con- 
sideration of whether the statement alleged could reasonably be interpreted 
as disloyal to the military, as distinguished from the United States; if so, 
then the definition given of “disloyalty” would hold the same danger of 
confusion as existed in Harvey. Without explicitly answering this question, 
the opinion turns to a consideration of the instruction given that each 
publication “taken in its entirety” must be found disloyal to the United 
States. While some portions of the May and June issues of OM are recog- 
nized by the court as disparaging to the military and to public officials, the 
words “taken in its entirety” are said to indicate that the court members 
considered the tenor of the publication as a whole, rather than its separate 
parts. Finally, this reading of the instructions is said by the court to be 
supported by the verdict. Since the accused was acquitted of the April OM 
specification, which was constituted, almost entirely, of remarks disparaging 
the military—remarks similar to remarks which formed but a portion of 
the May and June issues—the verdict as to the three specifications is said 
to imply that the trial court members were not confused, but rather used 
the proper standard. Thus, the opinion concludes, the instructions were not 
prejudicially inadequate. 

While the opinion does not explicitly answer the initial question posed 
by Harvey, it is possible to conclude that the court implicitly determined 
that the issues of OM could not reasonably be regarded as disloyal to “the 
military,” as distinguished from the United States. Such an interpretation 
may, in fact, provide an ascertainable standard to determine whether 
Harvey requires added instructions in a particular case. This is not, of 
course, a standard which is easy to apply in every factual case. Such an 
interpretation would, in fact, seem necessary unless it is felt that the other 
factors later discussed by Judge Quinn cured any error by themselves. 
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Precisely what does this standard consist of? Evidently, it means that each 
issue of OM, if reasonably construable as being disloyal to the United 


States, is not reasonably construable as being disloyal merely to the 
military. Put another way, it means that, were a reasonable court to find 
the statements “disloyal,” the disloyalty would extend to the United States, 
but not merely to the military. In such circumstances, the confusion and the 
possibility of an improperly derived conviction which rendered the instruc- 
tions inadequate in Harvey would not exist; hence, the extra instructions 
would not be necessary. 

It would seem that the standard stated by Judge Quinn cannot mean that 
the Harvey instructions need not be given in a case where a statement may 
both be reasonably construed as disloyal to the United States and also be 
reasonably construed as disloyal to the military solely, for in such a case 
confusion akin to that in Harvey might be present, and the conviction might 
be based upon a finding of disloyalty merely to the military. 

Is there qualitative difference between the statements alleged in Harvey 
and in Priest to indicate that such a standard as above described was 
employed by the court? In Harvey, the statements were concerned with 
whether the orders of the Marine Corps for transfer to Vietnam should be 
obeyed. To the extent that the statements reflected upon the United States 
as a political entity, they did so indirectly through the Marine Corps. 

On the other hand, the Appendix sets out some extracts from the issues 
of OM; some extracts may be seen as derogatory to the United States as a 
political entity without going through the intermediary of the Navy or any 
other Government department. To the extent that such portions could rea- 
sonably be construed as disloyal to the United States, they would not them- 
selves be flawed with the possible confusion condemned in Harvey. Thus, 
the court may have determined that certain portions of the May and June 
issues, if disloyal, were directly so to the United States, and that their 
weight and effect was such that the trial court members, in considering each 
entire issue, if they found “disloyalty,” could not reasonably have found 
disloyalty merely to “the military.” 

This interpretation is to some degree supported by the significance which 
the court gives the words “taken in its entirety.” Judge Quinn acknowledged 
that certain parts of the issues disparaged “the military,” just before he 
mentioned these added words. The added words seem to make a difference. 
That difference, consistent with the previous discussion, may be that the 
trial court members, by looking at the other parts of the issues, could not 
fail to see those parts which, if disloyal, were directly against the United 
States as a political entity. The court members were thus told to consider 
the whole issue, not isolated parts, and, assuming the earlier analysis, could 
not then reasonably have based their conviction upon a finding merely of 
disloyalty to the Navy.” 





28. Another interpretation is that the whole of the pamphlet should be evaluated to 
determine a single “tenor.” It is then this single “tenor” which is to be interpreted 
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If this be the significance of the added words, it is related to the previous 


discussion, not independent of it. Thus, addition of the words “taken in its 
entirety” to the instructions in Harvey would not have altered the result, 
given the substance of the statements in Harvey. 


These added words in the instructions should not ordinarily be expected 


to constitute a substitute for the Harvey instruction which explicitly dif- 
ferentiates between disloyalty to the United States and disloyalty to the 
military. For one thing, these are not words which would in the natural 
course of events find themselves in the instructions. As indicated earlier, 
their appearance in Priest appears to have been caused by virtue of the 
fact that the issues of OM were too lengthy to be set forth verbatim in the 
specifications. Ordinarily, allegedly disloyal statements are set out ver- 
batim.”® Thus, if the court members would be presumed to consider the 
entirety of an allegedly disloyal statement set out in a specification, it may 
be argued that the addition in the instructions of the words “taken in its 
entirety” would be of no additional significance where the statement was 
recited verbatim. 


In any case where Harvey-type ambiguity or confusion might be present, 


it would seem to be much simpler and safer to amplify the instructions 
along the lines of Harvey rather than artificially to engraft the words “taken 
in its entirety.” Whatever their value may have been in the particular 
situation found in Priest, reliance upon them alone in the general case to 
render adequate the instructions regarding “disloyalty” would seem at 
best uncertain. 


The third major factor discussed in Judge Quinn’s opinion was analysis 
of the verdict, i.e., that the accused was acquitted of the April OM specifica- 
tion while convicted of the May and June OM specifications. Judge Quinn 
recognized that “acquittal of one charge may have little relevance to the 


findings of guilty relating to another charge, even of the same kind.”*° 


The additional factor here seems to have been the substance of the three 
issues. Thus, it appeared to the court that the April issue dealt almost 
entirely with statements directed against the military, statements significantly 
similar to statements which comprised but a part of the May and June 
issues. The May and June OM convictions appeared not to be based upon 








as not disloyal, disloyal merely to the military, or disloyal to the United States. Under 
this interpretation, one might conceive of a pamphlet where isolated passages were 
disloyal to the United States, but the “tenor” of the whole was not and therefore 
the result would be acquittal. For a discussion of the words “taken in its entirety” 
during instruction hearings, see Record, pp. 860-68. 


29. E.g., United States v. Gray, 20 USCMA 63, 42 CMR 255 (1970). In United States 
v. Harvey, 19 USCMA 539, 42 CMR 141 (1970), the statements were set out ver- 
batim in the original specifications alleging violation of 18 U.S.C. § 2387 (1970), 
through UCMJ, art. 134, 10 U.S.C. § 934 (1970). See also United States v. Levy, 
39 CMR 672 (ABR 1968), petition denied, 18 USCMA 627 (1969); United States v. 
McQuaid, 5 CMR 525 (AFBR 1952), petition denied, 5 CMR 130 (1952). 

30. 21 USCMA at 66, 44 CMR at 120. 
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the statements directed against the military, since similar statements had, 
relative to the April issue, resulted in acquittal, but rather on the other 
contents of the May and June issues. 

The significance of the verdict as:supporting the result (at least in testing 
for prejudice) may be open to question. Differentiation of guilty and not- 
guilty findings need imply that some standard was used by the court mem- 
bers, not that the correct standard was applied. A similarly differentiated 
verdict had occurred in Harvey. There, the court members had convicted 
the accused of the lesser included offense of making disloyal statements 
only with regard to four of the six original specifications; as to the other 
two, the accused was acquitted. Whether the analysis of the substance of 
the three statements supports the inferences drawn from the verdict in the 
instant case is open to argument. 

In any event, this factor is by its nature of no use to a military judge 
attempting to decide what instructions to give. Too much rests upon the 
special circumstances of the case, including the analysis of the substance 
of the statements. And, of course, one can hardly decide what instructions 
to give by inspecting the trial court’s verdict. Thus, while this consideration 
may be of value in exceptional cases to reviewing authorities in weighing 
for prejudice, it can be of no guidance in the trial judge’s determination 
as to when Harvey instructions are mandatory. 

The definitions of disloyalty given during the Harvey and Priest trials 
seem to have been derived from the then-current model instructions from 
the Department of the Army pamphlet, Military Judges’ Guide.*' The 
instructions regarding this offense have been modified since Harvey, so 
that the definition now specifically refers to the United States instead of 
“an authority” and another sentence specifically distinguishes between dis- 
loyalty to the United States and disloyalty to an armed service, such as the 
Army, Navy etc.*? Use of such instructions “as applicable” would appear 
substantially to comply with the requirements of Harvey. The modified 
instructions, however, do not themselves answer the question as to when 
they are “applicable.” 

It would seem that, despite the decision in Priest, military judges would 
do well to instruct along Harvey lines, at least in most cases, until perhaps 
more definite guidelines are enunciated by the court. In doubtful cases, the 
added Harvey instructions will provide an extra measure of security. Rarely, t 
if at all, will they unduly impair the legitimate interests of the prosecution. 1 

If Priest sets out any articulate standard of applicability in the general 





32. Id. at 4-161 (Change 3, 1 Jun. 1971). “The term ‘disloyalty’ means not being true 
to or not being faithful to the United States as a political entity. Being unfaithful 
or untrue to the United States Army, or other department of Government or to any 
particular persons is not necessarily disloyalty toward the United States as a political 
entity.” 
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31. DA Pamphlet 27-9 (May 1969). c 
Vv 
Vv 


288 








i 


al 





JAG Journal 





# XXVI 


case, it may be the test of whether the allegedly disloyal statement is rea- 
sonably construable as disloyal to the military, as distinguished from the 
United States as a political entity. This would seem to mean whether the 
statement can be reasonably construed as disloyal merely to the military. 
If so, then Harvey instructions should be given. If not, then they need not 
be. This standard is likely to be difficult to apply in the ordinary case, 
however, which implies that even adopting this standard does not detract 
from the prudence of giving Harvey instructions in the usual case. 


APPENDIX 


The following are extracts from the May and June issues of OM. Certain 
of them may be of possible relevance to the topic of the present note, 
inasmuch as they may be thought of as pertaining to the United States 
directly rather than indirectly through the military. (See discussion in IV 
of Casenote). In any event, they may give some idea of those issues of OM. 

The May issue’s lead article, carrying the by-line, “By Roger Priest, U.S. 
Navy,” is entitled “A Call to Resist Illegitimate Authority [:] An Indictment 
Against the U.S. Government, the Armed Services and its Industrial Allies.” 
It charges the aforementioned entities with crimes against humanity. The 
article near its close says, “And to those who hold illegitimate power over 
lives we say to you that we will not accept the continuation of this war. We 
will continue to resist; and encourage others to do the same.” Another 
paragraph from the May issue lists several past and present Government and 
military officials and states “all will answer for their crimes. They will be 
hunted down and made to pay.” (May at 1-3.) Elsewhere, “Advocating 
the overthrow of government is a crime—overthrowing it is something else 
altogether. It is sometimes called revolution. But don’t kid yourself— 
government is not where it’s at. It’s only a good place to start.” (May at 8.) 
Elsewhere, “And to those who make the decision to stay and fight or leave 
and (fight)? I wish you the best of luck. There are many ways of bringing 
this rotten system down to its knees.” (May at 9.) The mission of OM in the 
May issue is “to encourage all forms of opposition to the Vietnam war and 
to the Military-Industrial Complex at home and abroad.” (May at 10.) 

The mission of OM in the June issue is “to liberate us from the tyranny 
that reigns throughout the land.” A quotation attributed to. Phil Ochs 
reads: “So I pledge allegiance/Against the flag/And for all for which it 
stands/T’ll raze it if I can.” (June at 3.) Another quotation attributed to 
Phil Ochs looks toward political assassination and taking over the Govern- 
ment. (June at 4.) Further, “There are two kinds of violence: violence 
directed against a person or group to keep them in a particular place and 
violence used to defend the people against this suppression. We will use 
violence to defend the people.” (June at 6.) Slogans from the June issue 
include: “SMASH THE STATE,” “BOMB AMERICA,” and “OUR GOAL 
IS LIBERATION ... BY ANY MEANS NECESSARY.” (June at 8.) 
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Citizens for Reid State Park v. Laird 


ENVIRONMENTAL LAW: NATIONAL ENVIRONMENTAL 
POLICY ACT OF 1969: FILING OF AN ENVIRONMENTAL- 
IMPACT STATEMENT. Citizens for Reid State 

Park v. Laird, Civil No. 13-18, (D. Me. Jan. 

21, 1972), 3 E.R.C. 1580. 


Lieutenant Gary S. Helgeson, JAGC, USNR* 


I. 


OPERATION SNOWY BEACH, a combined sea, air, and amphibious 
training maneuver conducted by the Department of the Navy, commenced 
on 14 January 1972 and ended on 27 January 1972. On 12 January 1972, 
the Citizens for Reid State Park, the Environmental Defense Fund, Inc., and 
four other named Maine residents, on behalf of themselves and all who use 
Reid State Park, filed a class suit in Federal District Court, Portland, Maine, 
seeking to enjoin the Department of the Navy from using and occupying 
Reid State Park, Georgetown, Maine, for cold-weather training exercises 
for several hundred (650-900) Marine Corps personnel beginning 22 Jan- 
uary 1972 as a part of Operation Snowy Beach. 

In accordance with the terms of a permit issued by the Maine State Park 
and Recreation Commission to the Department of the Navy on 24 August 
1971, the Marines were to make their amphibious landings at a specified 
point on the beach. All vehicles used in the park were to be restricted to 
existing roadways. Sand-dune areas were to be off limits to personnel, and 
the cutting of trees in the park was prohibited. The landing point was also 
the designated point of departure from the park. In addition to the restric- 
tions in the permit, the Department of the Navy established self-imposed 
restrictions on its personnel which included placing all swamp and marsh 
areas off limits and using portable, chemical toilets. The clustering of ships 
near the park area was proscribed, and ships were not to refuel at sea. Off- 
shore action was to be limited to the laying, sweeping, and recovery of 
dummy mines. No live ordnance was to be dropped in the area. 

The plaintiffs alleged that the Navy had violated the provisions 6 the 
National Environmental Policy Act of 1969! [hereinafter NEPA] by failing 
to file an environmental-impact statement with the Council on Environmental 


Quality? [hereinafter CEQ] and the President of the United States. 





*Lieutenant Helgeson is presently assigned to the Litigation and Claims Division, 
Office of the Judge Advocate General. He received his J.D. degree from Valparaiso 
University in 1969. 

1. Act of Jan. 1, 1970, Pub. L. No. 91-190, § 2, 83 Stat. 852, codified at 42 U.S.C. §§ 

4321, 4331-4335, 4341-4347 (1970). 

2. 42 U.S.C. §§ 4341-4347 (1970). 
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The issue before the court was whether Operation Snowy Beach was a 
major Federal action “significantly affecting the quality of the human en- 
vironment” within the meaning of Section 102(2)(C) of the NEPA so as 
to require the Department of the Navy to file an environmental-impact 
statement. 

Held: Plaintiffs failed to sustain their burden of showing that the Navy 
had not complied with the procedural requirements of the NEPA and that 
Operation Snowy Beach was a major Federal action “significantly affecting 
the quality of the human environment.’*® The court in entering a judgment 
dismissing the action with prejudice and with costs, denied the plaintiffs’ 
request for the following relief: a temporary restraining order, a permanent 
injunction, a writ of mandamus, and a declaratory judgment. 


II. 


It is believed that the first environmental legislation came from England 
in 1273 during the reign of Edward I with the enactment of a smoke-abate- 
ment law. This statute prohibited the use of sea coal by the metalsmiths of 
Nottingham. It was passed because the Queen, who spent her summers in 
Nottingham, had asthma attacks which were aggravated by the smoke from 
the forges. In one case under the English statute, legend has it that the injunc- 
tion was made permanent by beheading the particular Smithy. 

During the next 700 years man largely failed in his uncoordinated attempts 
to control and abate the graduas Jestruction of the human environment. 
Many local community resolutions expressed man’s concern for his environ- 
ment, but there existed no central Federal agency in the United States to 
effect enforcement of existing legislation as efficiently as was possible in 
England during the time of Edward I. In 1967, however, our Federal Gov- 
ernment began to lay the foundation for a coordinated environmental-control 
system by the enactment of congressional legislation.‘ Subsequent to this 
legislation, the NEPA was enacted setting forth broad Federal policy® on 
the environment and creating the CEQ® for the purpose of reviewing Federal- 
agency actions and advising the President on how the quality of the environ- 
ment may be improved.’ The CEQ established procedural guidelines* to be 
followed by Federal agencies in making assessments of proposed actions 





w 


. 42 U.S.C. § 4332(2)(c) (1970). 

4. See, e.g., Environmental Education Act, 20 U.S.C.A. § 1531 (1971) ; Air Quality Act 
of 1967, 42 U.S.C. § 1857 (1970); Environmental Quality Improvement Act of 
1970, 42 U.S.C. §§ 4371-4374 (1970) ; Water and Environmental Quality Improve- 
ment Act of 1970, Pub. L. No. 91-224, 84 Stat. 91 (1970). 

. 42 U.S.C. §§ 4321, 4331 (1970). 

. 42 U.S.C. §§ 4341-4347 (1970). 

7. See U.S. Cove Conc. & Apmin. News, 2571-2773 (1969) for a discussion of the pur- 
pose, background, and legislative history of the NEPA. 

. 36 Fed. Reg. 7724 (1971). 
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and preparing environmental-impact statements. The CEQ guidelines left 
it to each Federal agency to implement procedures to identify those “major 
federal actions significantly affecting the quality of the human environment,” 
which require the filing of an environmental-impact statement.’° The Depart- 
ment of Defense has in turn established guidelines’! which are implemented 
in the Department of the Navy by OPNAVINST 6240.2B (10 Nov. 1971). 
The Navy guidelines require that a continuing assessment be made from 
“the inception of an action.” The assessment need not be in writing, how- 
ever, if the appropriate official continuously reviews the environmental 
impact and considers the action to have no significant effect on the environ- 
ment or not to be highly controversial. If the appropriate official considers 
that an impact statement is required, or may be required, he must prepare 
a candidate statement which is forwarded to the Candidate Environmental 
Impact Statement Review Panel. Thereafter, it must be reviewed by the 
Chief of Naval Operations and the Secretary of the Navy before forwarding 
by the Secretary to the CEQ.’ 


Ill. 


The court in Citizens for Reid State Park cited three cases '* where it 
had been held that the NEPA requires all Federal agencies to give “careful 
and informed consideration to environmental values in their decision making 
process.” In Calvert Cliffs, the plaintiffs alleged that rules of procedure im- 
plemented by the Atomic Energy Commission to comply with the NEPA 
and the CEQ guidelines were inadequate. The United States Court of Ap- 
peals, District of Columbia Circuit, held that the Commission’s procedural 
rules failed to comply with the NEPA and remanded the case for further 
proceedings. The Atomic Energy Commission had granted construction per- 
mits for several nuclear facilities, and in particular the Calvert Cliffs nuclear 
power plant on Chesapeake Bay in Maryland. The court found that the Com- 
mission issued the permits without giving proper consideration to environ- 
mental protection as required by the NEPA. The court held that this 
consideration must be more than a “pro forma ritual,” and that an indi- 
vidual assessment on a case-by-case basis must be made before there can 
be compliance with the spirit and intent of the NEPA. 

In Zabel, the plaintiffs brought an action to compel the Secretary of the 
Army to issue them a permit to dredge and fill in navigable waters for the 
purpose of constructing a trailer park. The district court ruled for the 





9. OPNAVINST 6240.2B of 10 Nov. 1971. 

10. Supra note 8 at 7727. 

11. Jd. at 15750 (DoD Dir. 6050.1, 9 Aug. 1971). 

12. Id. at 7727. 

13. Calvert Cliffs Coordinating Committee, Inc. v. United States Atomic Energy Com- 
mission, 449 F.2d 1109 (D.C. Cir. 1971); Zabel v. Tabb, 430 F.2d 199 (5th Cir. 
1970) cert. denied 401 U.S. 910 (1971) ; Environmental Defense Fund, Inc. v. Corps 
of Engineers of the U.S. Army, 524 F. Supp. 878 (D.D.C. 1971). 
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plaintiffs, but the United States Court of Appeals, Fifth Circuit, reversed 
the district court decision and held that the Army could refuse to authorize 
the dredging and filling in of navigable waters on the basis of environ- 
mental considerations in compliance with the NEPA. The court held that 
the Army must consult with all other agencies concerned with this action 
on the environmental factors, and then evaluate their recommendations, 
prior to making a: determination as to the effect of the action on the 
environment. 

In the third case, Environmental Defense Fund Incorporated, plaintiffs 
sought injunctive relief against the continued construction of a barge canal 
in Florida by the Army. The district court granted a preliminary injunction 
after concluding that the construction of a barge canal was a “major Federal 
action significantly affecting the quality of the human environment,” and 
that the Army had failed to comply with the requirements of the NEPA by 
failing to follow procedural guidelines. 


IV. 


During the initial stages of planning for Operation Snowy Beach in the 
summer of 1971, representatives of the State of Maine and Federal agencies 
were contacted by the Department of the Navy to ensure that environmental 
factors were addressed. A CINCLANTFLT staff officer who held a graduate 
degree in environmental sciences was tasked with reviewing environmental 
matters and made a continuing assessment of the exercise from the planning 
stages of the operation through the time of the actual exercise. The court 
found that the assessment by the staff officer included 


. . . personal inspections of the exercise area and consultation with the Maine State 
Park and Recreation Commission, State of Maine Fish and Wildlife agencies, the 
U.S. Army Corps of Engineers, the Federal Aviation Administration, and other public 
officials. It further involved consideration of the scope and character of the operation; 
any possible destruction of flora and fauna, as well as animals and their habitats; the 
topography of the park; the conditions fixed by the State of Maine and the additional 
restrictions to be imposed by the Navy; any possible damage to the beach at the 
landing and embarkation points; any possibility of park damage from vehicular traffic 
or the planned bivouac and training exercises; any possible impact on local fishing 
interests; any increase in local noise levels; any possible depreciation of aesthetic 
values; any possible damage to ecosystems; and any possible alternatives to the 
proposed operation.!4 


This assessment was made by following the NEPA and the implementing 
guidelines of the CEQ, the Department of Defense, and the Department of 
the Navy. The court concluded that the Navy, in good faith, made a con- 
tinuing assessment of the potential environmental impact of Operation 
Snowy Beach on the natural surroundings at Reid State Park and determined 
that any damage would be insignificant. Review of that determination by 
the courts is limited. The court held: 





14. 336 F. Supp. 783, 788 (D. Me. 1972). 
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Plaintiffs here seek judicial review of the Navy’s determination that no such significant 
effect would be occasioned by Operation Snowy Beach. The Act plainly commits this 
preliminary determination to the agency. The statutory language “significantly affect- 
ing the quality of the human environment” is extremely broad and not susceptible 
of precise definition. The standard of review in such cases is limited; for in the 
language of the Supreme Court: 
“Where the Congress has provided that an administrative agency initially apply a 
broad statutory term to a particular situation, our function is limited to determining 
whether the (agency’s) decision ‘has warrant in the record and a reasonable basis 
in law.” 15 
Two primary conclusions can be drawn regarding the effect of Citizens 
for Reid State Park on Federal agencies in their attempts to comply with the 
NEPA. First, the agency must show that a continuing assessment has been 
made of a proposed action that has the potential of “significantly affecting 
the quality of the human environment.” This assessment should be made by 
experts in the environmental field. Where the agency can show such a good- 
faith assessment—and has made a determination, based on that assessment, 
that the filing of an environmental-impact statement is not necessary due to 
the insignificant effect the proposed action may have on the environment— 
the courts will not substitute their judgment for-the judgment of the agency’s 
experts. Second, while an environmental-impact statement may be required 
to be filed when the proposed action “may be highly controversial,” it is 
concluded by implication that the filing of this suit, and its attendant nation- 
wide coverage in the news media, did not create such a controversy per se. 





15. Id. at 789, citing Atlantic Refining Co. v. FTC, 381 U.S. 357, 367 (1965). 





Maze v. United States Army Court of Military Review 


CoURTS: RULES OF DECISION: RETROACTIVE APPLICATION OF 
OVERRULED DECISION. Maze v. United States Army Court of 
Military Review, 20 USCMA 599, 44 CMR 29 (1971). 


Captain John P. Proctor, USMCR* 


I. 


PETITIONER, A SECOND LIEUTENANT in the Army, brought suit in 
the United States Court of Military Appeals seeking extraordinary relief 





*Captain Proctor is presently serving as an Appellate Government Counsel, Navy 
Appellate Review Activity, Office of the Judge Advocate General. He received the 
LL.B. degree from the University of Pennsylvania Law School in 1967. 
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from an en banc decision of the Army Court of Military Review.’ Petitioner 
contended that the decision in United States v. Chilcote, 20 USCMA 283, 
43 CMR 123 (1971), should be applied retroactively to cases where appellate 
review was completed within the meaning of article 76, Uniform Code of 
Military Justice, prior to 22 January 1971, the date of the Chilcote decision.” 
Held: En banc decision reversed. Retroactive operation of the Chilcote 
decision will not substantially burden the administration of military justice. 


Il. 


As with decisions of constitutional dimension, the question of the 
retroactivity of the Chilcote decision could only be resolved after a careful 
balancing of the interests involved. This principle was first enunciated by the 
Supreme Court in Linkletter v. Walker,® the Court stating: 

Once the premise is accepted that we are neither required to apply, nor prohibited 
from applying, a decision retrospectively, we must then weigh the merits and demerits 


in each case by looking to the prior history of the rule in question, its purpose and 
effect, and whether retrospective operation will further or retard its operation. .. . 


Upon balancing the interests involved, the exclusionary rule relating to 
illegal searches and seizures announced in Mapp v. Ohio* was held not to 
apply to state court convictions which had become final prior to the date 
of the Mapp decision. Important to the issue in Linkletter was the Supreme 
Court’s recognition that “...there are interests in the administration of 
justice and the integrity of the judicial process to consider.”® 

In order to reach the merits of the issue presented in Linkletter, however, 
it was necessary for the Court to determine that it had the power to grant or 
deny retroactive effect to an overruling decision of constitutional dimensions. 
While realizing that new constitutional rules had previously been applied 
retroactively,® the Court nevertheless rejected the argument that an absolute 
rule of retroactivity prevailed in the area of constitutional adjudications. 
Instead, the Court substituted its judicial prerogative for past precedent by 
assuming: “... the Constitution neither prohibits nor requires retrospective 








1. Petitioner was tried by general court-martial in January 1969 and convicted of speci- 
fications alleging wrongful alteration of public records in violation of article 134, 
Uniform Code of Military Justice. He was sentenced to a dismissal. On 26 February 
1970, the Army Court of Military Review sitting en banc affirmed the conviction 
contrary to a prior court of military review panel that had issued a written opinion 
holding the specifications insufficient to state an offense. United States v. Maze, 42 
CMR 376 (ACMR 1970), petition denied, 19 USCMA 621 (1970). 

2. In United States v. Chilcote, 20 USCMA 283, 43 CMR 123 (1971), the United States 
Court of Military Appeals held that article 66(a), Uniform Code of Military Justice, 
does not authorize en banc reconsideration of a panel decision. 

. 381 U.S. 618, 629 (1965). 

. 367 U.S. 643 (1961). 

. 367 U.S. at 637. 

. See e.g., Jackson v. Denno, 378 U.S. 368 (1964). Gideon v. Wainwright, 372 U.S. 
335 (1963). 
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effect.”” Once this assumption, or “contrivance,”* was accepted, the ‘ 
completed its analysis by distinguishing earlier decisions involving the 
right to counsel ® and coerced confessions '° on the grounds that they went 
to the fundamental fairness of a trial and affected the integrity of the fact- 
finding process. In Linkletter, on the other hand, the petitioner, according 
to the Court, was merely attacking the admissibility of evidence. Thus, the 
Court was able to decline retroactivity based on the merits of the case. 

Since Linkletter, the Supreme Court has exercised its powers to grant or 
deny retroactive effect to new constitutional determinations after assessing: 

. . . (a) the purpose to be served by the new standards, (b) the extent of the reliance 


by law enforcement authorities on the old standards, and (c) the effect on the admin- 
istration of justice of a retroactive application of the new standards. . . .!! 


Additionally, and depending on the circumstances of a particular case, the 
Court has departed from Linkletter regarding the extent to which the new 
rule would be applied retroactively. In Johnson v. New Jersey,’* for example, 
after assessing the varying interests involved, the Court held the constitu- 
tional mandate announced in Miranda v. Arizona did not apply to cases 
tried before that decision was announced even though they might still be 
pending on direct appeal.’* 

The anomaly of this result is highlighted by the fact that, of the 80 cases 
pending at the time of the Miranda decision, only four were accorded relief. 
The others, containing the same issue, were not the beneficiaries of the new 
standard.’® 

On the other hand, the Supreme Court’s new rules regarding the assistance 
of counsel have been accorded full retroactivity. In Burgett v. Texas,'® for 
example, the Court explicitly held that the rule of Gideon v. Wainwright 
was not limited to prospective application. 


Ill. 


Recently, in Williams v. United States,'* the Supreme Court held that its 
decision in Chimel v. California,!® which narrowed the scope of permissible 





7. 381 U.S. at 629. 

8. Id., dissenting opinion of Mr. Justice Black at 642. 

9. Gideon v. Wainwright, 372 U.S. 335 (1963). 

10. Jackson v. Denno, 378 U.S. 368 (1964). 

11. Stovall v. Denno, 388 U.S. 293, 297 (1967). 

12. 384 U.S. 719 (1966). 

13. 384 U.S. 436 (1966). 

14. To the same effect, see DeStefano v. Woods, 392 U.S. 631 (1968) (Right to jury 
trial in state criminal cases). 

15. The ramifications of this unusual result are fully explored in Mr. Justice Douglas’ 
dissenting opinion in Desist v. United States, 394 U.S. 244 (1969). 

16. 389 U.S. 109 (1967). 

17. Gideon v. Wainwright, 372 U.S. 335 (1963). 

18. 401 U.S. 646 (1971). 

19. 395 U.S. 752 (1969). 
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searches incident to arrest, was not to be applied retroactively to searches 
conducted prior to the date of the Chimel decision. The Court attempted to 
clarify the principles enunciated in its earlier retroactivity cases by applying 
a modified version of the rules announced in Linkletter. The rule applied 
in Williams would still result in a balancing of the interests involved, as in 
Linkletter, but the analysis of the particular issue would now be twofold: 
Where the major purpose of new constitutional doctrine is to overcome an aspect 
of the criminal trial that substantially impairs its truth-finding function and so raises 
serious questions about the accuracy of guilty verdicts in past trials, the new rule has 
been given complete retroactive effect. . . . 
It is quite different where the purpose of the new constitutional standard proscribing 
the use of certain evidence or a particular mode of trial is not to minimize or avoid 
arbitrary or unreliable results but to serve other ends. . . .2° 


The Williams’ rule was also applied in Mackey v. United States,”' the 
Court holding that its decisions in Marchetti v. United States * and Grosso 
v. United States, which had held that gamblers had the fifth-amendment 
right to remain silent despite the statutory requirement that they submit 
reports which could incriminate them, would not be applied retroactively. 
The Court reasoned, on the basis of the Williams’ rule, that there was no 
threat to the reliability of the fact-finding process involved in the prior use 
of the wagering-tax forms. Mackey was therefore denied any relief. 

But in United States v. United States Coin and Currency, decided the 
same day as Williams and Mackey, the Court appears to have departed 
from the guidelines established in Linkletter and Williams. 

In the Coin and Currency case the Court held that the Marchetti-Grosso 
rule applied retroactively to a forfeiture proceeding instituted pursuant to 
26 U.S.C. § 7302. Apparently, then, Mackey would not be the beneficiary of 
the new constitutional standard set forth in Marchetti-Grosso with respect to 
his criminal conviction, while currency seized as a result of gambling-tax 
violations would be immune from confiscation. In order to reach this result, 
the Court departed from earlier retroactivity doctrine by reasoning that, 
if verdicts may not stand where the new rule casts doubt on the integrity of 
prior trials (Williams), a forfeiture judgment cannot stand since there never 
should have been a trial at all. This analysis casts substantial doubt on the 
validity of Linkletter’s application to statutes defining criminal conduct, 
because complete retroactivity must be given to decisions which invalidate 
such statutes on constitutional grounds. Thus, at least with respect to that 
portion of the opinion which rejected the argument that complete retroac- 
tivity attached to decisions declaring statutes unconstitutional, Linkletter is 
no longer persuasive. 





20. 401 U.S. at 653. 
21. 401 U.S. 667 (1971). 
22. 390 U.S. 39 (1968). 
23. 390 U.S. 62 (1968). 
24. 401 U.S. 715 (1971). 
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IV. 


The Supreme Court’s most recent pronouncements on the question of 
retroactivity have done little to dispel the confusion regarding the correct 
test to be applied in assessing the merits of a particular case. The Court’s 
failure to consider Linkletter specifically in deciding the Coin and Currency 
case is unfortunate. While the Coin and Currency case, if limited to its 
facts, does not specifically conflict with Linkletter, the standard defined for 
assessing retroactivity is sufficiently broad to have that potential, at least 
when considering the retroactivity of unconstitutional statutes. Thus, a 
portion of the Linkletter doctrine is in jeopardy. Whether the conflict is 
apparent or real should be resolved by the Court’s next decisions in this 
particular area. 

Beyond statutory interpretations, however, the reasoning of Linkletter is 
still persuasive. Assuredly, the Court will continue to balance the interests 
in each case in deciding whether to apply new constitutional rules retroac- 
tively. And, in order to effectuate the balancing process, the Court will 
continue to analyze the purpose of the new rule, the extent of the reliance on 
the old rule, and the effect on the administration of justice of applying the 
new standard retroactively. No matter how compelling the reasons are 
for not applying a new rule retroactively, however, the rule will be so 
applied if it raises substantial questions about the validity of prior guilty 
verdicts. This is as it should be. On the other hand, if the new rule does not 
serve to minimize or avoid an impairment of a court’s truth-finding function, 
the rule should be prospectively applied. This, too, is as it should be. 

The United States Court of Military Appeals adopted the Supreme Court 
test outlined in Stovall v. Denno in resolving the question of the retroactive 
application of O’Callahan v. Parker.”* In the case of Mercer v. Dillon,”® the 
court considered whether the pronouncements in Linkletter were affected by 
the jurisdictional nature of the O’Callahan decision. After carefully examin- 
ing the question, the court concluded that the jurisdictional basis for the 
O'Callahan holding did not derogate from the Linkletter holding that the 
Constitution neither prohibits nor requires retroactive effect.2”7 Armed with 
this determination and adhering to the test outlined in Stovall v. Denno, the 
court concluded that O’Callahan should not be applied retroactively. 
Critical to this determination was the realization that, “...when a holding 
of general retroactivity would place countless convictions for serious crimes 
in jeopardy and would often result not in retrial by a civilian court but in 





25. 395 U.S. 258 (1969). Interestingly enough, the Supreme Court has thus far declined 
to rule on the retroactivity of its decision in O’Callahan. See e.g., Relford v. Com- 
mandant, 401 U.S. 355 (1971). In United States ex rel. Flemings v. Chafee, however, 
the United States District Court from the Eastern District of New York held that 
O’Callahan operated retroactively. Flemings will be appealed. 

26. 19 USCMA 264, 41 CMR 264 (1970). 

27. See, however, Judge Ferguson’s dissent in Mercer v. Dillon, supra note 26. 
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avoidance of further trial, we have no difficulty in concluding that the 
disruption of the administration of justice would be substantial.” 

Returning to the principal case (Maze), the court also applied the 
Stenno test, reaching the opposite result. In support of its decision, the court 
offered: “...we are not persuaded that in this instance the problems of 
retroactivity are so forbidding that to grant the instant petition would 
result in actions that overwhelm the system.”*° Maze differed from Mercer, 
however, in that unlike Mercer, there were a limited and definable number 
of cases affected by the retroactive application of Chilcote. The same conclu- 
sion was drawn in Belichesky v. Commanding General.*' There, the court 
held that its decision in United States v. Dean,** which required a written 
request for trial by military judge alone, was retroactive. 

Despite the fact that Williams ** was decided after Linkletter but prior to 
Maze and Belichesky, the Court of Military Appeals has continued to rely 
on the three-fold analysis of Linkletter. Indeed, the crucial determinant in 
each case was the Court’s analysis of the potential impact on the administra- 
tion of military justice. While such analysis is exemplary, it is not complete; 
for in its zeal to apply the Linkletter rule the court seems to have created 
an unduly narrow determinant—the number of cases affected by retroactivity. 

In the author's opinion the court’s rigid adherence to the Linkletter rule 
does not offer a totally satisfactory approach to the problem of whether an 
overruled decision should be retroactively applied. This is particularly true 
in light of the Supreme Court’s most recent decisions. What is needed is a 
balancing process whereby the court at least considers the purpose of the 
new rule as well as the number of cases affected should the case be applied 
retroactively. When the new rule casts doubt on the fundamental fairness 
of prior guilty verdicts, the rule should perhaps be retroactively applied 
regardless of the number of cases affected. If the new rule does not serve 
to minimize or avoid an impairment of a court’s truth-finding function, 
however, the court should consider prospective application only, even 
though there are a limited number of cases involved. 

If the suggested approach had been taken in Maze and Belichesky, the 
court might well have reached a contrary conclusion. This is true particularly 
in Belichesky, where the new rule was procedural and would have had no 
effect on the prior guilty verdict. 





28. 19 USCMA at 268, 41 CMR at 264. 

29. 20 USCMA 599, 44 CMR 20 (1971). 

30. Id. at 601. 

31. Misc. Docket No. 71-36 (USCMA Jan. 7, 1972). 
32. 20 USCMA 212, 43 CMR 52 (1970). 

. See text following note 18 supra. 
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BOOK REVIEWS 


“CopDLING CRIMINALS” UNDER THE WARREN CouRT 
By Robert M. Maslow. Washington, D. C. 
Coiner Publications, Ltd. 1969. 400 pages. 


Captain David A. Higley, USMC* 


“THE FOURTEENTH [AMENDMENT],” Mr. Justice Frankfurter 
once wrote, “prevents state intrusion upon ‘fundamental personal rights and 
liberties,’ that among those rights and liberties are free speech, press, etc., 
which the First Amendment explicitly protects against federal encroachment, 
and that, because they are fundamental (not because they are contained in 
the First Amendment), they fall within the scope of the prohibitions of the 
Fourteenth.” ! He continued, “this is precisely the line of thought displayed 
in all those cases . . . that reject the idea of applying or ‘incorporating’ some 
other provision of the Bill of Rights through the Fourteenth to the States. 
That is, since the Fourteenth encompasses only ‘fundamental’ rights, and 
those considered (e.g., grand jury indictment, common law juries in civil 
cases) are not ‘fundamental,’ they make no requirements upon the States.” ? 

Much that was polar during the Warren Court era is contained within Mr. 
Justice Frankfurter’s quotation, for the constitutional and judicial philosophy 
of a majority of the Court during the second half of Mr. Chief Justice War- 
ren’s active participation was diametrically opposed to the Frankfurter 
position. Which position was right, and which wrong, and for what reason 
or reasons? These are the questions that need to be asked and answered— 
passed on with scholarly thought and legal analysis which, hopefully, will 
provide an answer to the opponents and proponents of the efforts of the 
Warren Court. This is the process through which the practicing Bar gains 
an understanding and appreciation of the monumental “duty” *® given to the 
Supreme Court as final arbiter of the meaning and effect of the Constitution. 

On the other hand, scholarly thought and legal analysis may not fit the 
needs of the nonlawyer members of our society. The public at large often 
lacks the legal training to appreciate “the nice subleties of constitutional 
law,” * and rarely has the time to pursue an investigation into the propriety 





*Captain Higley is presently assigned as Appellate Defense Counsel, Navy Appellate 
Review Activity, Office of the Judge Advocate General. He received the J.D. (Cum 
Laude), in 1971 from the State University of New York at Buffalo. 

1. Frankfurter, Memorandum on “Incorporation” of the Bill of Rights into the Due 
Process Clause of the Fourteenth Amendment, 78 Harv. L. Rev. 746, 749 (1965). See 
generally, D. Etazar, THE AMERICAN PARTNERSHIP (1962). 

. Id. 

3. Marbury v. Madison, 5 U.S. (1 Cranch) 137, 178 (1803). 

4. O’Callahan v. Parker, 395 U.S. 258, 265 (1969). 
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of a judicial pronouncement. Rather, the individual relies on the media to 
tell him what the courts are doing, or, at most, will read a report of a case 
written in lay terminology.® 

“Coddling Criminals” Under the Warren Court presents a chronicle—a 
bare or simple chronological record of events—of a number of the major 
opinions delivered during the years of the Warren Court. Designed to ac- 
quaint the “virgins” ® with the Jaw as pronounced by the Supreme Court 
during 1954-1969, the author expressly casts off “definitive analysis” ’ for 
a case-by-case factual examination. “It is not my purpose to evaluate but to 
tell it like it is.” ® 

The book is designed to portray the “major decisions touching on the 
criminal law, civil rights, and one or two other issues of the day.” *° The 
author implements this design by discussing the process of incorporation of 
the Bill of Rights into the Due Process Clause of the fourteenth amendment. 
Each of the amendments to the Bill of Rights is separated into its integral 
parts, explained, where possible, by utilization of decisional law, and then 
the applicable Warren Court decisions are provided, indicating the manner 
and extent of incorporation. To this end, excerpts from majority and dis- 
senting opinions are cited as aids to understanding. 

Fortunately for the virgins, the author has woven threads of the opposing 
constitutional philosophies into the pages of “Coddling Criminals.” Such is 
the business of telling it “like it is.” In addition, Mr. Maslow is mildly suc- 
cessful in reducing the intricate judical reasoning to a level of nonlawyer 
comprehension. The attempt to “explain the unexplainable” '° to laymen is 
most commendable. 

The author’s design is somewhat hampered by the book’s format which 
commingles aspects of criminal law with those which touch on freedom of 
religion, legislative apportionment, civil rights, and other noncriminal juris- 
prudential facets. Furthermore, there is a tendency within the discussion of 
criminal law to skip around and discuss portions of the original amendments 
out of sequence. For example, the sixth amendment’s requirements of assis- 
tance of counsel (presented in Chapter III) and confrontation of witnesses 
(presented in Chapter XI) are separated by discussion of provisions within 
the fourth and fifth amendments. Perhaps a more enlightening procedure 





5. Unfortunately, much that was presented to the public of the efforts of the Warren 
Court came from “politicians, who manipulated crime statistics, flirted with the 
white backlash and used the crime controversy to settle old grudges against the 
Supreme Court.” F. Granam, THE Setr-Inriictep Wounp ix (1970). 

. Id. at 7. 

Id. 

Id. 

. Id. Because more than criminal law is discussed, the title is a bit misleading. More- 
over, since the author disclaims a purpose of evaluation, the phrase “Coddling 
Criminals” is more than a bit confusing. The adage, “Don’t judge a book by its 
cover” is most applicable here. 


. Id. 
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would be one which presents each of the subareas sequentially in accordance 
with the master scheme of the Bill of Rights. In this manner focus of atten- 
tion on the criminal law, freedom of expression, etc., would be more readily 
maintained and harmony of content assured. 

As an additional drawback to nonlawyer enlightenment, the author has 
not mentioned what subsequent disposition was made in the criminal cases 
reversed by the Warren Court. This is indeed unfortunate. The man on the 
street is concerned for the safety of his family and acquaintances, and needs 
to be told that reversal of criminal cases does not open wide the prison gates 
and loose “criminals whose guilt is virtually beyond question” " on a help- 
less society. It would have been propitious to mention that most of these 
individuals, as are typified by the defendants in Miranda v. Arizona,? “were 
quickly retried and convicted.” ™* 

However, perhaps the book’s most serious shortcoming is in the area 
labeled “The Military,” which, according to the text, includes servicemen, 
draftees, and, because of their status, certain civilians. Mr. Maslow refers to 
the Supreme Court’s court-martial jurisdiction cases,'* and two Selective- 
Service decisions,’® but seemingly overlooks at least 15 other reported opin- 
ions which directly involve the Armed Forces and the Selective Service 
System.’* While realizing that the author is concerned with major opinions, 
and that several of the 15 may not be so construed, it is nevertheless asserted 
that California v. Buzard,'” United States v. Seeger,’® and Cafeteria and 
Restaurant Workers v. McElroy ® are far from insignificant. Indeed, these 





11. See S. Rep. on Omnibus Crime Control and Safe Streets Act of 1968, 2 US. 
Conc. Cope anp Apm. News 2112, 2127 (1968). “The general public is becoming 
frightened and angry by the many reports of depraved criminals being released to 
roam the streets in search of other victims.” Id. 

12. 384 U.S. 436 (1966). 

13. F. GraHAM, supra note 5, at 191. 

14. O'Callahan v. Parker, 395 U.S. 258 (1969); Kinsella v. United States ex. rel. 
Singleton, 361 U.S. 234 (1960); Reid v. Covert, 354 U.S. 1 (1957); and United 
States ex rel. Toth v. Quarles, 350 U.S. 11 (1955). 

15. Oestereich v. Selective Service System, 393 U.S. 233 (1968); and United States v. 
O'Brien, 391 U.S. 367 (1968). 

16. Noyd v. Bond, 395 U.S. 683 (1969) ; McKart v. United States, 395 U.S. 185 (1969) ; 
Sullivan v. United States, 395 U.S. 169 (1969); United States v. Augenblick, 393 
U.S. 348 (1969); Clark v. Gabriel, 393 U.S. 256 (1968); Accardi v. Pennsylvania, 
383 U.S. 225 (1966); Snapp v. Neal, 382 U.S. 397 (1966); California v. Buzard, 
382 U.S. 386 (1966); United States v. Seeger, 380 U.S. 163 (1965); Brooks v. Mis- 
souri Pacific R.R., 376 U.S. 182 (1964); Tilton v. Missouri Pacific R.R., 376 U.S. 
169 (1964); Kennedy v. Mendoza-Martinez, 372 U.S. 144 (1963); Paul v. United 
States, 371 U.S. 245 (1963); Cafeteria and Restaurant Workers Union v. McElroy, 
367 U.S. 886 (1961) ; and Bell v. United States, 366 U.S. 393 (1961). 

17. 382 U.S. 386 (1966) (applicability of states personal property and income taxes to 
nonresident servicemen ). 

18. 380 U.S. 163 (1965) (definition of “Supreme Being” as used in Selective Service 
Act). 

19. 367 U.S. 886 (1961) (summary denial to civilian employee of private contractor of 
access to military installation). 
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three cases have been cited repeatedly and followed in cases too numerous 
to mention here. Suffice it to say that the failure to mention and discuss all 
these important (if not major) decisions will tend to mislead the novice and, 
perhaps, convince him that the Supreme Court, while showing concern for 
draftees and certain civilian personnel, is not attuned to the needs of those 
on active duty. Nothing could be further from the truth.”° 

Notwithstanding these noted deficiencies, it is believed that “Coddling 
Criminals” Under the Warren Court would be a useful tool for the begin- 
ning *’ student of constitutional law and Supreme Court adjudication. Hope- 
fully, the book will help to increase significantly the amount of public appre- 
ciation for the Supreme Court’s role in United States history. 





20. United States v. Augenblick, 393 U.S. 348, 349-50 (1969) (habeas corpus in Federal 
civilian courts available to members of the Armed Forces) ; cf. Noyd v. Bond, 395 
U.S. 683 (1969). 


21. As an effective legal-research device for the practitioner, it is not recommended. 





INVESTIGATION AND PREPARATION OF CRIMINAL CASES 

By F. Lee Bailey and Henry B. Rothblatt. 

Rochester, New York. The Lawyers Co-operative Publishing 
Company. 1970. Pp. xxiv, 552. $35.00 


Lieutenant Commander Vincent S. Averna, JAGC, USN* 


THE AUTHORS ARE well-known defense attorneys and under- 
standably present their material from a purely defense-attorney viewpoint. 
This work does not attempt to provide the prosecutor, or trial counsel, with 
any ready reference in preparing the state’s case. By its very nature, how- 
ever, any attorney can profit from the information, whether his client is an 
individual or the United States. 

As other “how-to” books, /nvestigation and Preparation of Criminal Cases 
presents a step-by-step approach in each of the many facets of a criminal 
case, from pretrial stages to actual trial proceedings. The material is offered 
in a straightforward manner, albeit not on a silver platter, for the reader is 
considered to possess a certain working knowledge of the subject. A reason- 
able example can be found on page 3 where the unvarnished fact is presented 
that anyone undertaking to prepare a proper defense must investigate all 
facts material to the proposed theory of defense. The authors include a two- 
sentence paragraph that reveals their view of a typical reader, viz. “Be com- 
pletely familiar with police investigative methods.” They continue in their 





*Lieutenant Commander Averna is currently assigned as an admiralty attorney in 
the Admiralty Division, Office of the Judge Advocate General. He received the J.D. 
degree from Temple University School of Law in 1970. 
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presumption of a certain level of expertise by explaining that any deviation 
from accepted police investigative methods will provide the defense with an 
advantage which, by implication, can be used to achieve success. 

The reader soon appreciates the relevance of his own capabilities and 
should be able to underscore his own weakness, or strength, from this ap- 
proach. Thus, when the authors go on to present their guidelines on the 
mechanics of how to conduct an investigation, the simplicity of their presen- 
tation is not in the least demeaning. Bailey and Rothblatt make it quite evi- 
dent that consistent success in defending criminal cases is not fortuitous; 
rather, it is the result of a continuing commitment to meticulous preparation 
and investigation. This justifiable preoccupation with thoroughness is seen 
again and again in each chapter of the book—from the proper procedure for 
the collection and custody of evidence (p. 331-48)—1to the best means to 
locate, select, work with, examine, and cross-examine expert witnesses 
(p. 127-40). 

The thought that this book may be merely a theoretical treatise is quickly 
dispelled, as the authors continually resort to their active, full-time criminal 
practices to personify the techniques they promote. Their text is replete with 
clues, checklists, challenges, caveats, and interview techniques. Bailey and 
Rothblatt quite often utilize actual case histories (anonymously) to enliven 
what could otherwise have been a pedantic presentation. They refer fre- 
quently to familiar events, such as the tragic assassination of President 
Kennedy, to emphasize their lesson (e.g., p. 362). Their format again serves 
the reader to his best advantage when they provide him with the proper 
questions to ask and what to pursue to discover factors overlooked or ignored 
in many official investigations. 

The timeliness and current aspects of this book are seen in the chapters 
dealing with the testing and identifying of drugs (and challenge to test pro- 
cedures) and the use of the polygraph. The former chapter highlights identi- 
fication tests for marijuana which give the same results for sage, thyme, and 
rosemary (Chapter 20, pp. 397-428). Chapter 14, The Use of the Polygraph, 
(pp. 287-329) is an excellent example of the up-to-date quality of this book, 
for it delves into one of the latest scientific methods utilized by both police 
and district attorneys in their preparations for trial; while, at the same time, 
this chapter explains the mechanics of the polygraph so that its value in the 
investigation and preparation of the case for the defense can be appreciated. 

Perhaps one of the unexpected, collateral advantages provided by Bailey 
and Rothblatt in their book is the compilation of an excellent topical bibliog- 
raphy. Their sources for this volume can provide additional references to 
enhance any practitioner’s preparation, and they can also serve to enlighten 
him still further if the needs of his particular case so demand. 

As Bailey and Rothblatt so aptly state in the Foreword to their book, and 
with which this reviewer enthusiastically concurs, 


The need for this book is particularly urgent since the advent of liberal disclosure 
rules. Current decisions are also giving the defense lawyer added discovery. However, 
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after such motions are granted, the material and information yielded will be of little 
use if the practitioner does not know how to evaluate and analyze it. 


While the usefulness of this volume to many judge advocates may be 
limited, it should definitely be utilized as readily as any other reference tool 
by those engaged in any court-martial work. Investigation and Preparation 
of Criminal Cases should at least be made available to the latter, if not found 
in their own personal libraries. The reviewer would also suggest that Naval 
Investigative Service personnel would be well advised to utilize this vol- 
ume—if not to refine and improve their own practices, then at least to gen- 
erate an awareness of what others are doing in their field. 


3XU.S. GOVERNMENT PRINTING OFFICE: 1972 O—459-944 
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